SETTLEMENT AGREEMENT AND RELEASE
RECITALS

THIS SETTLEMENT AGREEMENT.AND RELEASE (*Setttement Agrecinent™) is
entered Into by and between Bay View Refuse and Rccyl}i.ing, Ine. ("Bay View") and the
Kengington Police Protection and] Community Services District ("District");

WHERBAS, the parties entered into a Franchise Agreemert pn S{a:ptamber 11, 1997, in
which Bay View I the fianchisee that handles the District's refise and recycling franchise and
the District is the franchisor for a ferm ending en August 30, 2015 ("Franchise Agtecmient™);

W;f;fiﬁREAS_, based on Bay View's demand under the Franchise Agreement; the parties
initiated an arbifraton preceeding in the Judicial Arbitration and Mediation Services ("JAMS™)
before the Honorable William L, Rettinelt, Ref, No, 1100071172 ("Arbitration”) to resolve Bay
View's claim for 4 rate increase;

WHEREAS, on September 12, 2012, Bay View filed 4 Statement-of Claims in the
ﬁt‘bi&"ﬁ%{tﬁiﬁﬁ;'aﬁfifchecl. Tereto asfhéhilﬁi’t_&;_ssaeking a detertioation that it was entitfed to 2 vite
increase based an ity 'inferm‘ﬁtaﬁim of terms inSection 9 of the Franchise Agreement and
"Pmpasi:t‘iénfz.‘l' %-'(ff;a}'ifornia Constitution, Article X111 D, section 6), and-the Digtriet's actions
related 'therezr-.q;

WHEREAS, o January 7, :;,0 13, the parties had an arbiﬁ:éti-nn hearing before Judge
Bettinelli, Prior to the heaving, the parties briefed: (1) an interpretation of Proposition 218
(California Congtitution, Article XIIT 1D, section 6) and the District Board of Directors' actions
related thereto; and (2) whether Bay View was entitled to a comprehensive rate review pursuant
to Section 9.3 and 9.4 of the Franchise Agreement ("2013 Rate Review"), '

WHEREAS, On February 5, 2013, the Honorable William L. Bettinelli issued au Interim
Arbitration Award ("Toferim Award™), attached hereto as Exhibit B, finding that: (1) Bay View
was not entitled to an award implementing & rate increase based on its claims regarding

Proposition 218; {2) Bay View was entitled to receive a four-year comprehensive rate veview in
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2013 to establish and set rates commencing Janvary 1, 2014 for the balance of the confract tenm
subjeet to an inerease based upon the Consumer Price Index to be effective January 1, 2015; and
(3) all other claims were denied, In nddition, the Iiterb Award Jefi for further determinafion
whether eithet party was entitled to recover atiorneys' fees and whether issues remained
conceming the process and procedures to implement the 2013 Rate Review,

WHEREAS, on April 2, 2013, Haye View, two District representatives and counsel for
both parties met with Judge Bettinelli at JAMS in aneffort to mediate their dispute before a final
award, The patties desire te enter into this Settlement Agresment to resolve this dispute in full
settlement and discharge of all claims which are, or might have been, the subject matter of this
Agbitration, and agree to work in gt)bd faith toteach an agreement ds to what rates will be
implemented effective January 1, 2014 pursvant to a District-ndopted ordinance to be
implemented pursuant to a Proposition 218 nofice 1o rate-payers, upon the terms and conditions
set forth below..

WHEREAS, gimilarly, the Distriet’s general_ma-nagér and counsel are recommending to
the District's Board of Direeiors acceplance of the tetms identified in this Settlement Agreement.
However, final approval of thiy Seitlement Agreement rests with the District’s Board of
Divectors. This Settlement Apresment shall be binding on the Distriet only if it is approved by
the Boeard of Direclors,

WETNESSETH

1T 18 THEREFORE AGREED by and among the parties hereto as follows:

1. Incorporation of Recitals, The Recitals above are incorporated herein as terms
of this Settlement Agreement.

2, Mutual Disnrissal with Prejudice. Within 15 days of execution of this
Setilement Agreement, Bay View shall serve an executed Stipulation of Dismissal of the
Arbitration with Prejudice ("Dismissal™) on the District, and the District shall execute and serve

the Dismissal on JAMS within 15 days thereof.
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3, Equitable Refief. The parties agree to the following with regard to
implementation of the 2013 Raie Review:

() the 2013 Rate Review will be the final rate review conducted following the process

deseribed in Section 9.4 of the Franchise Agreement through the end of the term of the

Franchise Agreement (through August 30, 2015). All other rate adjustments (if any)

including, but not Hmited to, the annual rate adpustments for Consumer Price Index

(Section 9.3), rate adjustinents due to extraordinary cluinges in disposal costs,

extraordinary events and other changes (Sections 9.5 through 9.8) will continue o apply

theough the end of the term;

(b) the District shall engage the consultant firm of HF&H Consultants to perform the

2013 Rate Review on behalf of the District, and that the District shall pay the cost of the

2013 Rate Review,;

(¢} Bay View has unitil May 31, 2013 to provide the Distriet with the xepott described in

Section 9.4 o1 the A’gree:lnﬂnzt'ﬂmt. it would otherwise be required to submit on Ajril 30,

2013

4, Attorneys' Fees and Cogts. Bach party shall bear their own attorneys' fees,
Tittgation expenses, and costs incurred in connection with the Arbitration, Bay View agrees thal
the attorneys' fees, litigation expenses and costs it has incurred that are related to this dispute are
not "Legal Fees" as that term is used in Exhibit C of the Franchise Agreement and cannot be
passed through to Kensington rate-payers in the calculation of rates that result from the 2013
Rate Review pursuant to Section 9.4 of the Agreement.

b Release of All Claims. For good and valuable consideration hereunder, and of
the provisions, terms, covenants and pronuses contained in the Agreement, Bay View, on behall
of itself, owners, officers, directors and representatives, successors and assigns, and each of
them, hereby fulty, finally and forever releases, acquits and discharges District, and each of its
suceessors, assigns, officers, directors, agents, representatives, employees, atiorneys,

indemnitors, and ingurers, and each of them, of and frow any and all claims, claims for money,

-3

§134281.1



ﬂ_cie;memds, actions, causes of action, liabilities, obligations, damages of any kind whatsoever
(imcluding, but not Hmited o those for monies, monetary or pecuniary damages, and pecuniary
loss), equitable relief of any kind whatsoever, attorneys' fees, costs or expenses of any kind
whatsoever, whether known or unknown, atising from the subject matter of the arbiteation or
related. thereto ineluding, but not limited to those referred to, conneeted with or arising from
causes of action, matlers, events, ocourrences, failures to act and omissionis which were ot could
have been alleged in the Arbitration, t is the Intent of the parties thai the Agreement and this
release will be broadly construed for the purpose of carrying eut the intentions of the pa-rtiés.
The terms and conditions of the Agreement shall survive the foregoing release.

6, Civil Code Seetion 1542 Release. Bay View acknowledges and agrees that it s
nware of and understands the provisions of Code of Civil Procedure Section 1542 quoted below
and freely, voluntarily and knowingly waives the benetits of satd section which provides:

“A general release does not extend to clams which the creditor
does not know or suspect to exist in his or ber favor at the time of
executing the relesse, which if' known by hiny or het nitst have
matgrially affected his or her seitlement with the debtor,”™

7. No Admission - Compromise. Jt is understoed that the Setilement Agreement
does not congtitute an admission hy’ftha parties of any liabifity but is iin compromise of disputed
claims, and the Agreement shall nof be admissible in any action or proceeding of atty kind.
whatsoever, as an admission or coneession of liahility or fanlt.

8, Representation and Warranty, Bay View represents and warrants that it has
not sold, assigned, gonveyed or otherwise transferred, prior to the date of the Agreement, any
interest in any claim or demand which it had or now has or may claim o have which is released
hereunder, and hereby agrees that it shall not ever sell, assign, convey or otherwise transfer suy
sueh claim or demand,

Bay View shall protect and indemnify the District (and each of its successors, assigns,

officers, directors, agents, representalives, employees, attorneys, indenmitors, and insurers, and
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each of them) in any action or ¢laim against any and all liens, subrogation claims and other rights
that may be asserted by any person for such elaim related to the subject of the Arbitration,

9. Defense to Other Proceeding. This Agreement may be pled as a full-and-
complete defense to, and may be used ag the basis for an injungtion apainst, any action, suit, or
gther proceeding which may be ingtituted or attempted in breach of this Agreement.

10, Advice of Counscl, The parties hereto, and each of them, represent atid wareant
that they have been fully advised by thelr respective attorneys Soncerning their rights and have
further been advised by their attorneys as to the terms and effect of the Agreement and/or
Dismissal.

1.  Voluntary and Entire Agreement. [tis expressly nnderstood and agresd that
the Agreement has been freely and valuntarily entered into by thie parties, and each of them, that
no representations or promises of any kind other than as coritained in the Agreement have been
made by any party to induce any other party to erter irito the Agreement (including, without
limitation, any representations or promises concerning ary tax ramifications of this Agreement,
as fo which each party relies sole[y-.upon the advice (if arry) of his or its own eounsel and/or
accountant), that the Agreement coﬁs‘titules the entite understanding of the parties with respeet to
the settlement, and that the Agreement may ot be altered, amended, modified or otherwise
changed except by a writing executed by each of the parties hereto.

12.  Cooperation and Farther Doewmentation. Bach party horeto agrees to exeenie
and deliver any and all documents and to take any and all actions necessary or appropriate to
consummate the Agreement and to carry out its terms and provisions.

13, Inure to Benefit of Suceessors, Heies and Assigns. The Agreement shall be
binding on and inurc to the benefit of the successors, heirs and assigns of the respective parties
hereto,

14, Effectiveness and Board Approval. This Settlement Agreement shall become
effective immedialtely following execution by each of the Parties, conditioned upon the approval

of the Disirict's Board of Direclors,
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5. Entire Agreement, The Agreement containg the entire written agreement
between the partics, The Agreement is cantractial and not a mere reeital; any representations or
promises not specifically detailed iu this document will not be valid or binding on the parties to
this Agreement. Any modifieation to the terms of this Agreernent must be made in wri-t_iﬁg and
signed by all parties to-this Agreemtent

16,  Applicable Law. The Agreement shall be construed in accordance with the
substantive laws of the State of California, Should mny dispute arise related to this Agreement,
venye shall be in the Supeérior Court for Contra Costa County, California.

17.  Ambiguifies. Bay View and the District have both reviewed the Agreement and
have been given fult opportunity to participate it ehdosing the language to be used herein. The
language with their respective attorneys, and have bargainied concerning the same The language
in this Agreement shal! be intmp_rem;d- a3 {0 its fair meaning and not strietly construed for or
against any patty.

18,  Saving Clause, ff‘aall-y provision ar term of this Agreement or its application to
any person or entity or ciremmstance shall be held by 'a court to be invalid or unenforceabls, thie
remainder of this Agreement or the application of such provision to persons, entities or
circumstances other than those to which it 3¢ held invalid or enforceable shall not be affected and
each provision of this Agrecment shall be enforced fo the fullest extent penmitled by faw,

19:  Counterparts and Facsimile Signatures, The Apreement may be exceulod in
counterpart and fully exceuted agreements by countetpatts shall serve ag if one document had
been executed in full by all parties hereto, and facsimile signatures shall-be valid and of the same

force and effect as original signatures..

PLEASE READ CAREFULLY, THIS SETTLEMENT AGREEMENT
INCLUDES A RELEASE OF ALL KNOWN OR UNKNOWN CLATMS.

Dated: April 29 2013 BAY VIEW REFUSE AND RECYCLING, INC.
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ST381 1



D6/12/2013F 1B:1E 5185261828

Dated: April 201‘.}

e e i

APPROVED AS 1O PORM:

HANEON BRIDGHT, LY

ot A
v, } ‘;F__,_-'
Y e
: 2 P S N e

£ ;&ga fm' I}exfmxdant :
KFN&W@T(?E{ POLICH POWERS AND
COMNUNITY SERVICES DISTRICT INC

KPFCED PAGE

BY: “ESu ety oua)

N e Ep e

KENSINGTON POLICE POWRRYE AND COMMUNITY

SERVICE DISTRICT

VR V‘mmm b T
Xﬂnfnay*fmuﬁl’ﬁi’ﬁk [
BAY VIEW REFUSE & RECYCLING,

e Lt

1241 1

a2/ 82



