
SETTLEMI!~NT AGRKRMENT AND JU;LEASE 

RECJTALS 

THIS SETTLEMENT AGREEMENT AND RELEASE ("Settlement Agreement") is 

entered into by and between Bay View Refuse and Recycling, Inc. ("Bny View") and the 

Kensington Police Protection and Community Services District ("District"); 

WHERBAS, the patties entered into a. Franchise Agreement on September ll, 1997, in 

whlch Bay View is tlm franchisee that hlindles. the Distriofs relilse and recycling franchise uud 

the f>t:strict !s tire ft1111ehisor tor a term !lndhtg on August 30, 2015 ("Frnnchise.Agteement"); 

Wll£REAS, based on Bay View'~t demand under the Franchi.~eAgreement, the parties 

initiated an Hr.flilra\ion proceeding ill the Judicial Arbitration and Mediation Services. ("JAMS") 

bei:Ore the tlonorable William L. Hettinelli, Ref. No. 1100071 I 7Z ("Arbitration") to resolve Bay 

View's claim for a rate increase; 

W.Etl'i.REA.S, o.!\ Se]i\tem ber 1.2, ZO 12, Buy View filed a Statement of Claims itJlbe 

Arblrratton, at(Jtchcd heretQ as Bxhibit A, seeking a determination that it was entitled to a mte 

increase based on itq interpretation of terms in Section 9 of the Franchise Agreement and 

Proposition 218 (Ct1lifornia Consti!tltion, Article XIII D, section 6), a:nd the Diniricfs actions 

I'Cll1tml thereto: 

WHEREAS, on January 7, 2013, the pmties had an arbitration hearlttg befOre Judge 

Bettinelli. !'tim· to the hem·ing, the parties brieted: (I) an interpretation of Prot1osition 218 

(California Constitution, Article Xlll D. section 6) and the District Board of Directors' actions 

related thereto; and (2) whether Bay View was entitled to a comprehensive rate review pursuant 

to Section 9.3 and 9.4 of the Frm10hise Agreement ("2013 Rate Review"); 

WHEREAS, On Febmary 5, 2013, the Honorable William L. Bettinelli issued an Interim 

Arbitration Award ("Interim Award"), attached hereto as Exhibit B, finding that: (!)Bay View 

was not entitled to an award implementing a rate increase bused on its claims regarding 

Proposition 218; (2) Bay View was entitl<Jd to rec.eive a four-year comprehensive rate review in 
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2013 to establish and set rates commencing January I, 2014 for the balance of the contract term 

subject to ~m increase based upon tl1c Consumer Price Index to be effective January I, 2015: and 

(3) all other claims were denied. In addition., the Interim Award left tbr further determination 

whether either party wns entitled to recover attorneys' fees and whether issues remained 

concerning the process and procedures to itrtplement the 2013 Rate Review; 

WHEREAB, on April2, 2013, Bay View, two District representatives and counsel for 

lmth parties met with Judge Bettinelli at JAMS in an ef±brt to mediate their dispute before a Jlnal 

award. The parties desire to enter into thi's Settlement Agreement to resolve this dispute in till! 

settlement and discharge of all claims which are, or might have been, the subject matter of this 

Arbitration, and agree to work in good faitl1 to reach an agreement as to what rates will be 

implemented cHbctive January 1, 20 I 4 pursuant to a District-adopted ordinance to be 

implemented pursuant to a Proposition 218 notice to rate-payers, upon the terms and conditions 

set fqrth below. 

WHEREAS, similmly, the District's general manuger and connsel are reconm1ending to 

the Dis\rict's Board of Directors acceptance of the terms identiJled in this Settlement Agreement. 

lToweve., Mnal appmval orthis Settlement Agreement t'ests with the District's Board of 

l)irectors. This Settlement Agreement shall be binding on the District only if it is approved by 

the Board ofDitectol'S, 

WITNESSl~TH. 

IT IS THEREFORE AGREED by and among the parties hereto as follows: 

I . Incorporation of Recitals. 1bc Recitals above are incorporated herein as tenus 

of this Settlement Agreement. 

2. Mutual J)ismiss»l with Prejudice. Within 15 days of execution of this 

Settlement Agreemenl, Bay View shall serve an executed Stipulation of Dismissal of the 

Arbitration with Prejudice ("Dismissal") on the District, mtd the District shall execute and serve· 

the Dismissal on JAMS wit:hit115 clays thercot~ 
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3. J~qnitablc Rl'licf. The parties agree to the following with regard to 

implementation ol' the 2013 Rate Review: 

(a) the 2013 Rate Review will be the llnul rate review conducted following the process 

described in Section9.4 of the Franchise Agreement through the end of the term ofthe 

Fnmchisc Agreement (through August 30, 20 15). All other rate adjustments (if uny) 

including,. but not limited to, the annual rate adjusbneuts for Consumer Price Index 

(Seetlolt 9.3 ), rate adjustinonts due to extraordinary changes in disposal costs, 

ex(mordinary evonts and other changes (Sections 9;5 through 9.8) will continue to apply 

thro.uglt the: end of the term; 

(b) the District shall engage the consultant llrm ofHF&H Consultants to perform the 

2013 Rate Review on behalf of the District, and that the District shall pay the cost of the 

20 13 Rate Review; 

(c) Bay View has until May 31, 2013 to provide the District with the report described in 

Section 9.4 of the Agreement that it would. otherwise be required to stibmlt on AJ'llil3P, 

2013; 

4. Attorneys' 11ces and Costs. Each party shall bear their own attorneys' .tees, 

lltlgatio.n expenses, and costs incurred in connection with the Arbitration. Bay View agrees that 

the attorneys' fees, litigation expenses and costs it has incurred that are related to this dispute are 

not "Legal Fees" as that terrn is used in Exhibit C of the Franchise Agreement and cannot be 

passed through to Kensington rate-payers in the calctdation of rates that result from the 2013 

Rate Review pursuant to Section 9.4 of the Agreement. 

5. Relcnse of All Claims. For gt>od and valuable consideration hereunder, and of 

the provisions, tenus, covenants and promises ''ontained in the Agreement, Bay View, on behalf 

of itself, owners, officers, directors and representatives, successors and assigns, tmd each of 

them, hereby .fit!ly, finally and forever releases, acquits and discharges District, and each of its 

successors, assigns, officers, directors, agents, representatives, employees, attorneys, 

indcrnnitors, and insurers, and each ofthern, of and from any and all claims, claims for money, 
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demands, actions, causes of atltion, liabilities, obligations, d1mmges of any kind whatsoever 

(including, but not limited to those for monies, monetary or pecuniary dmnages, and pecuniary 

loss)., equitable relief of any kind whatsoever, attomeys' fees, costs or expenses of any kind 

whatsoever, whether known or unknown, arising fi'Om the subject tmttter of the at'bitmtion or 

related thereto including, but not limited to those rc:f:erred to, connected with or ru·ising from 

causes ofac.tion, matt~·rs, events, oc_cmTences, failures to act and omissions which were or could 

have been alleged in the Arbitration, It is the intent of the parties that the Agreement and thi6 

telease will be broadly construed fot· the put'pose of carrying (im the intentions of the parties. 

The terms and conditions of the Agreement shall survive the foregoing release. 

6. Civil Code Section 1542 Release. Bay View acknowledges and agrees that it is 

ttware of' and understands tile provisions of Code of Ci vii Procedure Section 1542 quoted below 

and freely, voluntarily and knowingly waives the benetits of said section w:hich pl'Ovi<les: 

"A general release does not extend to claims which. the creditor 
does not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or het must have 
materially atlected his or her settlement with the debtor.'' 

7. No Admission- Compromise. It is understood that the SettlementAgl'eement 

does not constitute an admission by the pm-ties of any liability but is in compromise of disputed 

claims, and the Agreement shall not be admissible in any action or proceeding of any kind 

wlmt:soevcJ·, as a:n adrnlssion or conc{~ssion of liability or 1\n!lt. 

8. Re!lresent.ntion and Warrnnty. Bay View represents ru1d warrants that it has 

not sold, assigned, conveyed or otherwise transferred, prior to the date of the Agreement, any 

interest .in any claim or demand which it had or now has or may claim to have which is released 

hereunder, and hereby agrees that it shall not cvor sell, assign, convey or otherwise transfer any 

such claim or demand. 

Bay View shall protect and indemnify the District (and each of its suc(:essors, assigns, 

officers, directors, agents, representatives, employees, attorneys, indemnitors, and insurem, and 

• 4-



each of them) in any action or claim against any and all liens, subrogation claims and other rights 

that may be asserted by any person for such claim related to the subject of the Arbitration. 

9. Defense to Othcrl'ro<,ceding. This Agreement may be pled as a fhll-and-

complete defense to, and may be used as the basis fol' a11 injunction against, any action, suit, or 

other pmeeeding which may be instituted or attempted in breach of thia Agreement. 

I 0. Advice of Counsel. The pmties hereto, and each of tltelll, represent and warrant 

that they huve been fully advised by their respective attorneys Concerning lhpin:ights and have 

furtlrcr been advised by their attorneys as to the, terms and etTect ofthe Agreement and!or 

Dismissal. 

II. Voluntary and Enth·t' Agreement. His expressly tln(\erstoodaJ1d agreed that 

the Agreement has been freely and vdluntarily entered illt<rhy the parties, and each of them, that 

no rcpresentat.ions or promises of any kind other than as contained in the Agreement have been 

made by any party to induce any other party to enter into ti1e Ag:teement (including, without 

limitation, any representations or promises conceming ;my .tnx ramifications of this Agteemcnt, 

as to which each party tclies solely upon the advice (if ooy) of his ar its own conll$Cl and/or 

accountant), that the Agreement constitutes the entire UJlderstauding of the parties witlr respect to 

the ~ettlement, and that the Agreement may not be altered, am.endcd, mocllficd or otherwise 

changed except by a wtiting executed by each of the parties hereto. 

12. CooyJcrntion and Furthm· Documentation. Each party hereto agrees to execute 

and deliver any and all documents and to take any and all actions necessary or appropriate to 

consummate the Agreement and to carry out its terms and provisions. 

13. Inure to Bene !It of Successors, Heirs nud Assigns. The Agreement shall be 

binding on and inure to the benefit of the successors, heirs and assigns of the respective parties 

hereto. 

14. ~:t'fcctivcncss and Bonnl Approval. 'l'his Settlement Agreement shall become 

elfcctive immediately following execution by each of the Parties, conditioned upon the approval 

of the District's Board of Directors. 



15. Entire Agreement The Agreement contains the entire written agreement 

between the parties. The Agreement is contractual and not a mere recital; any representations or 

promises not speci!ically detailed in this document will not be valid or binding on the parties to 

this Agreement. Any modi.fi<mtion to the tenus of this Agreement must be made in writing and 

signed by all parties to this Agreentent 

16. Appllcablll C1nv. The Agreement shall be construed i11 accordance with the 

substanrivc laws of the State ofCalii:)1tl1ia. Should any dispute ~ttise related to this Agreement, 

venue shall be in the Superior C<mrl for C'A!ntra Costa County, California. 

17. Ambiguities. Bay View ntjd (he iJistricthave both reviewed the Agreement and 

have been given full opportunity to participate ilt .ehoosing the langtmge to be used hetein. The 

parties further ackn()Wiedge that they have been given the opportunity t\1 discuss the contract 

language with their respeetivc attorneys, and have buq~ained conceming the same The language 

in this Agreement shall be interpreted as t!l Its fair meaning and not strictly construed for or 

agai!\st any party. 

18. S~IVing Chmsc. tfany provision or term of'this Agreement or its application to 

any person or entity or circmrrs,rance shall be hcicl by a court to be invalid or unenforceable, the 

remainder of this Agreemllnt or the application ofsuch provision to persons, entities or 

circumstances other than those \1) which it is held invalid or enforceable shall not be affected and 

each provision of this Agreement shall be enforced lo the fullest extent permitted by law. 

19. Counterparts and Facsimile Signatures. The Agreement may be executed in 

counterpart and fhlly executed agreements by counterparts shall serve as if one document had 

been executed in full by all parties hereto, and facsimile signatures shall be valid and of the same 

f()rce and effect as original signatures .. 

!'LEASK READ CARKFlJLLY. THIS SETTLI~MENT AGREEMENT 
INCLTJl)ES A RELEASI~ O:F ALL KNOWN OR UNKNOWN CLAIMS. 

Dated: April,;'!;) __ , 2013 BAY VIEW REFUSE AND RECYCLING, INC. 
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JJY: .~~:.~._::~~~ , _"'_,, __ _ 

KIJNS!NGTON POUCIJ l'OW.IlR$ AND t"'MMllNilY 
&I~IWlCB DlllTRlOT 


