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required as a result of abuse, neglect, ar misuse on the part of any Customer, the Contractor may
charge the Customer a fee, to compensate for the cost thereof, The Contractor shall, within seven
(7) days, repair or replace any stolen, damaged or difapidated Container, provided that the
Contractor shali only bear the cost of replacement of such Container the first time it is stolen and
thereafter such cost of replacement shall be borne by the Customer.

Contractor shall provide a fleet of Collection vehicles sufficient in number and tapacity to efficiently
perform the work required by the Agreement in strict accordance with its terms. Contractor shall selact
and provide the types and kind of Collection vehicles that a suitable for the District’s narrow streets, paths,
roadways, hills, and other service conditions. Contractor shali have available sufficient back-up Vehiclag
for each type of Collection Vehicle used ta respond to scheduled and unscheduled maintenance, sarvice
requests, camplaints, and emergencies. All such Vehicles shall have watertight bodies designed to prevent
leakage, spillage, or overfigw. All such Vehicles shall comply with al Federal, State, and local faws and
regulations including, without Himitation, safety and emissions requirements, and such compliance shall
tome at no additionai cost to the District or Customers during the Term of this Agreement.

Collection Vehicles shall present a clean appearance while providing service under this Agreement,
Contractor shall inspect each Vehicle daily to ensure that all equipment Is operating properly. Vehicles
that are not operating properly shall be taken out of service until they are repaired and operate praperly.
Contractor shall repair, or arrange for the repair of, all of its Vehicles and equipment for which repairs are
needed because of accident, breakdown or any other cause so as te maintain all equipment in a safe and
operable condition. Al vehicles shall be radio-equipped to facilitate communications between the royte
driver and Contractor’s management, dispatch, and customer service personnel,

ARTICLE 7: GENERAL REQUIREMENTS

S Milbile fovess te the Contrackor

A, Office Facillties, The Contractor shall establish and maintain an office within the County through
which the Contractor's representatives may be contacted, unless otherwise approved by the District
General Manager.

B.  Office Hours and Telephone Access, The Contractor's office hours shall be, ata minimum, from 8:00
a.m. to 3:00 p.m. daily except Saturdays, Sundays, and Holidays. These hours may be altered with
the approval of the District General Ma nager. Contractor shall answer calis from Customers and the
District during office hours and provide a twenty-four {24) hour phone messaging system for cails
received after hours, Contractor shall provide a jocal telephone or toll-free phane number for
Customer service calls and shall publish the telephone number(s} in the local telephone directory.

€. Emergency Telephone Number. The Contractor shall provide the District with an emergency
telephone number for use by the District General Manager outside normal business hours. The
Contractor shall have a representative, or an answering service to contact such representative,
available at the emergency telephone number during all hours other than normal office hours,
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service ompialnts

Complaints to Contractor. The Contractor shall maintain during office hours a complaint service
and telephone answering system having an answering capacity satisfactory to the District General
Manager. All service complaints and billing complaints will be diracted to the Contractor, The
Contractor shall record all complaints in a log, including date, complainant name and address, and
nature and resclution of complaint. This log shall be availabie for inspection by the District Ganeral
Manager during the Contractor's regular office hours. Copies thereof shal| pe furnished to the
District Genteral Manager upon reguest.

Required Rasponse to Complaints. Contractor shall develop and implement a policy and procedyres
for responding to and recording Custormer complaints, including dispute resclution. The policy and
procedure shall be subject to the approval of the District General Manager. The Contractor, within
twenty-four {24) hours of jts receipt of notice from a Customer or the District Genera) Manager of
a failure to provide any servica(s) as required by tha terms of this Agreement, shall provide such
service in @ manner consistent with the requirements of this Agreement, '

Acoounting and Racords

Maintenance and Audit of Records. The Contractor shall maintain in its principal offlice in the
County full and complete financial statements and accounting records for operations under this
Agreement in accordance with generally accepted accounting principles ("GAAP"). Contractor shall
accolnt for revenues received and expenses incurred as a result of this Agreement separate from

by the Contractor or by a Subcontractor, shall be racorded as revenues in the accounts of the
Contractor. Upon demand, the Contractor shall permit the District General Manager or his/her
designee to examine and audit the books of account of the Contractor at any and all reasonaple
times for the purpose of verifying Contractor's performance under this Agreement. Upon request,
the Contractor shall allow the District General Manager or his/her designee to examine tha reports
of Gross Receipts and the invoices pertgining to any fee, charge or District-approved Rate for
Franchise Services provided under this Agreement. Such request shall be made at reasonabla times
and with reasonable notice.

In the event that a Spacial Circumstance Rate adjustment is requested pursuant to Section 5.3, such
records shall be subject to review at any reasonable time by an independent third party In
accordance with appropriate professional standards, and inspection, for the primary purpose of
reviewing changes in costs to the Contractor attributable to the Special Circumstance request, The
District General Manager shall, in its sola discretion, select the Independent third party and defina
the scope of work for such review. The independent reviewer shal) provide any and all drafts of i
review to the District and the Contractor. The Party requesting the Special Circumstance Rate review
shall bear the cost of the review.

The Contractor shali maintain and preserve all cash, billing, and Collection, Transport, Transfer,
Processing, and Disposal records {including number of Customers [total, type, and Service Llevel],
foute maps, service recerds, and other materials and operating statistics) throughout the Term of
this Agreement and for a period of not less than three (3} years following axpiration or early
termination of the Agreement.
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B. Confidentiality. The District agrees to hold financial statements delivered pursuant to this Section
and Exhlikit D as confidential and shall not disclose the same unless and to the extent disclosure ig
required pursuant to Applicable Law.

7.4 Reporting

Contractor's quarterly and annual reporting requirements are presented in Exhibit D. In addition,
Contracter shall malntain on file at its business premises documentation setting forth its Routing and
Collection System, a list of all Coliection Premises in the District, crganized alphabeticaily or by address,
and the identification of all services each receives. This information shall be updated and pravided at no
additional cost to the District along with Contractor's annual report (as required in Exhibit D) ta the District
and any time upon request of the District General Manager. The Contractor shall cooperdte with the
District to periodically monitor the average volume of Sofid Waste, Recyclable Materials, and Organic
Materials generated from each Collection Premises, Contractor shall provide route maps and operating
statistics upon request, Customer-specific records are subject to inspection, and copying by the District
during regular business hours with reasonable advance notice.

15 AR B3% and AB 343 Compliance

The Contractor shall provide on 2 monthly basis alf necessary reporting data requestad by the District and
County relating to the District's compliance requirements pertaining to AB 939 and AB 341 as it affects
the County's Integrated Waste Management Plan and the County’s SRRE. Such report shall be provided
to the District within thirty (30) days after the end of each month. The Contractor shali cooperate jn
activities requested by the District to measure diversion of Solid Waste from landfills including, but not
timited to, providing a location for conducting Solid Waste, Recyclable Materials, and/or Organic Materials
sorting at the Contractor's facility, and re-ro uting Vehicles on a temporary basis to facilitate composition
analysis. Such report shall include, but not necessarily be limited to, throughput, recovery rates per
material type, residue, costs, Recyclable Materials and Organic Materials tommodity values, and final
disposition of Solid Waste, Recyclable Materials, and Organic Materials, The Contractor shall also supply
any other information reasonably requestad by the District General Manager to meet State or federal
regulatory requirements as thase requirements may be amended from time to time,

7.8 Fersonnal end Subcontractors

A. Employrent Practices. The Contractor shall at all times maintain and follow employment practices
in accardance with all State and federal laws and regulations, and shall indemnify the District for
any tegal Proceeding relating to its noncompliance with such laws or regulations,

8. Non-Discrimination. In the performance of the terms of this Agreement, the Contractor agrees that
it will not engage in nor permit such Subcontractors as it may employ te engage in discrimination
against any employee or applicant for employment on the basis of race, sex, sexual orientation,
calor, religion, ancestry, national origin, marital status, age or as a qualified individual with 3
disability. This prohibition shall pertain to ernpioyment, upgrading, demotion, or transfer;
racriitment advertising; fayoff or termination; rates of pay and other forms of compensation;
selection for training, including apprenticeship, and any other action or inaction pertaining to
employment matters,
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€. Personnel. The Contractor shall employ personnel sufficient in number, training, experience, and
capability to ensure that the Franchise Servicas required to pe performed under this Agreement are
properly carried out.

D.  Affiliates and Subcontractors. Contractor shall not engage any Subcontractors, other than those
listed In Exhibit C and limitad in their scope of service by Exhibit €, for performance of Franchise
Services without the prior written consent of District Genera Manager which consent shall not pe
unreasonably withheld ar denied.

7.7 DHetrict Generp! Mansger

The District has designated the District General Manager to be responsible for the moaitoring and
administration of this Agreement. Contractar shall meet and confer with the District General Manager to
resolve differences of interpretation and implement and execute the requirements of this Agreement in
an efficient and effective manner that is consistent with the stated objectives of this Agreement,

From time to time, the District General Manager may designate other agents at the District to work with
Cantractor on specific matters. In such cases, those individuals should be considered designates of the
District General Manager for those matters to which they have been engaged. Such designates shall be
afforded all of the rights and access granted thereto, In the event of a dispute between the District Ganeral
Manager’s designate and Contractor, the District Generat Manager’s determination sha!l be conclusive,

In the event cf dispute between the District Geperal Manager and the Contractor regarding the
interpretation of, or the performance of services under, this Agreement, the District General Manager's
determination shall be conclusive except where aach such determination results in a material impact to
the Contractor’s revenue and/or cost of aperations, In the event of a dispute between the District General
Manager and the Contractor that results in such-materlal Impact to the Contractor, Contractor may appeal
the determination of the District General Marnager to the District Board, whose determination shali he
conclusive. For the purposes of this definition, “material Impact” is an amount equal to or greater than
two percent (2.0%) of Contractor’s annual Gross Recelpts under this Agreement,

District General Manager or their designate shall have the right to observe and review Contractor
operations and Processing Facilities and enter Premises for the purposes of such observation and review,
Including review of Contractor’s records, during reasonable hours with reasonable notice. In o event
shall Contractor prevent access to such Premises for a period of more than three (3) calendar days after
receiving such a reguest.

ARTICLE 8: DISTRICT AND COUNTY FEES

5.3 District and Tousiy Fees

A, Distrlct Franchise Fees. ln consideration of the rights provided Contractor herein, Contractor shall
pay Franchise fees to the District equal to seven percent {7%) of Gross Recelpts. This fee shall be
paid on a monthly basis in the amount equal to seven percent (7%} of Gross Receipts for the most-
recently completed month.
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B.  County Franchise Fea, Ifa franchise fee Is due to the County, the District shall be responsible for
paying the County franchise fee.

€. County Household Hazardous Waste Fee, The Contractor shall pay a Household Hazardous Waste
Fee to the County in an amount equal to the County’s billing for the actual number of District
residents that use the County’s Household Hazardous Waste Facility.

B2 Paymant Schedule and Late Fees

Contractor shall remit to District and County all fees as described in this Article on a monthly basis on or
biefore the last day of each month, during the Term of this Agraement and Including final remittance due
to the District due after the end of the Term of this Agreement such as remittance of Franchise Faeg on

exeeption of County Household Hazardous Waste fees which shail he payable to the County and sent or
delivered to the County pursuant to Section 8.1.C.

If such remittance is not paid to the District or the County on or befora the last day of each month, all fees
due shall be subject to a delinguency penalty of three percent (3%}, which attaches on the first day of
delinquency. The delinguency penalty shali be increased an additional three percent (3%) and applied to
both the original amount due as well as any delinquancy penalties previously applied for each additional
month the payment remains definquent. For example, if the amount of the original fees owed eguals ten
thausand doliars {$10,000) the initial delinquency amount applied on the first day of delinquency will be
three hundred dollars ($300) bringing the total amount to ten thousand three hundred doliars (510,300).
If that amount becomes past due for an additional month, the addltional delinquency penalty shall be
applied to the ten thousand three hundred dollars [$10,300) therefore, the new total #mount due would
be ten thousand six hundred and nine dolars (510,609),

Each menthly remittance to the District shall be accompanied by a statemeant Hsting.the amount of each
fee paid to the District and County; calculation of each fee; and, statement of Gross Receipts, by line of
business fer the period Collected from all operatiens conducted or permitted by this Agreement. The
District General Manager may, at any time during the Term, reqguest a detajled calculation of Gross
Receipts which may include, but is not necessarily fimited to, the number of Customers charged at each
Service Level and Rate for gach billing period.

B.3 Audit of Franchise Fees

Inaccordance with Exhibit D, Contractor shall prepare and provide to the District an annual audit of Grosg
Receipts and Franchise Faes paid to the District.

The District General Manager may, at any time during the Term or withip three (3) years following the

!

expiration or early termination of this Agreement, perform an audit of Contractor’s bitlings and payment

District or its agent perform this review and identify hilling errors or other errors in payment of Franchise
Fees valued at one (1%} percent or more of Gross Receipts, Contractor shall, in addition to com Pensating
the District for lost fees and applicable delingquency penalties, reimburse the District's cost of tha review.
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ARTICLE 9: CONTRACTOR'S COM PENSATION
AND RATE SETTING

9.1 {innaral

The Contractor's compensation for performance of all its obligations under this Agreement shall be Gross
Receipts. Contractor's compensation provided for in this Articte shall be the full, entire and complets
compensation due to Contractor pursuant to this Agreement for all {abor, equipment, materials ang
supplies, Transfer, Processing and Disposal fees, fees due to the District and County, taxes, insurance,
bonds, overhead, operations, profit, and all other things necessary to perform all the services required by
this Agreement in the manner and at the times prescribed. Nothing herein shali obligate the District to
provide any compensation to Contractor bayond Gross Receipts,

If Contractor’s actual costs, including fees due to the District and County, are more than Gross Receipts,
Contractor shall not be compensated for the difference in actual costs and actual Gross Receipts. if
Contractor’s actual costs {including profit reguiremeants), intluding fees due to the Digtrict and County,
are less than the actual Gross Receipts, Contractor shall retain the difference,

Under this Agreement, Contractor shall have the right and obligation to charge and collect from
Customers, Rates that are approved by the District General Manager for provision of services to
Customers. The Rates established by the District are maximum Rates and Contractor may, in its sole
discretion, charge Customers any ameunt up to and including the approved maximum Rate for a given
fevel of sarvice,

Revenues recelved for the sale of Recyclable Materials Including California Redemption Value revenues
have been considered in the establishment of Rates for services provided under this Agreement,
Contractor has the right to retain revenues from the sala of materials which were reused, Recycled, or
Processed. Neither Contractor nor the owner or operator of an Approved Recyclable Materials Frocessing
Facility is. entitled to grant funds available through CalRecycle through its “Curbside Supplementa)
Payments” for registered curbsida Recycling programs aor “City/County Payment Program” pursuant 1o
Section 14581(a){5){A) of the California Beverage Container Recycling and Litter Reduction Act.

&2 Rates and Annual Adiustmants

A, General. The District General Manager shall be responsible for approving maximum Ratas as
described in this Article. If at any time during the Term of the Agresment, the Contractor
determines the need for a Rate that does not appear on the District-approved Rate schedule,
Centractor shall immeadiately notify the District General Manager and request establishment of
such Rate. For example, if a Customer requires Collection of Recyclable Materials in 3 five (3) cubic
yard Bin five {5) times per week and the District-approved Rate schedule does not include this
level of service, the Contractor must request that the District General Ma nager approve a Rate
for this level of service.

8. Maximum Rates on Commancement Data, Maximum Rates effective on the Commencement
Date of this Agreement shal! be the Ratas approved by the District General Manager that became
effective in January 2015, These maxirnyum Rates shall be effective from the Commencement Date
of this Agreernent through December 31, 2015,
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C, Annual Rate Adjustment. Maximum Rates shall be adjusted annuakly in accordance with Exhibit
B.

.E Specia Circumstances fate Adpastments

Cantractor accepts the risk for cha nges in cost of providing services and the Service Levels requesteg by
Customers and therefore the Special Clreumstance adjustments to Rates shall be limitad to: {) a Change
in Appiicable Law (as defined in Exhibit AY; or (ii} a District-directed thange in scope {pursuant to Section
4.8). If a Change in Applicable Law or a District-directad change in scope cceurs and an adjustment tg
maximum Rates is desired, the Contractor or District General Manager shail patition the District Board for
such an adjustment to the maximum Rates ralculated in accordance with Section 9.2,

Contractor shall prepare an application for the $pecial Circumstances Rate adjustment talculating the net
fingncial effect on its operations (both increases and decreases of casts and revenues) resulting from the
Change in Applicabls Law or District-directad change in scope (but not resulting from unrelatad thanges
in costs and revenues), clearly identifying all assumptions related to such ca lculations and providing the
underlying documentation Supporting the assumptions, District General Manager shall evaluate the
application for reasonableness. As part of that review, the District General Manager and/or lts agant shaj
be granted access to the financial statemnents and accounting recards maintalned by the Contractor in
order to determine the reasonableness of the Contractor’s application.

In the event of such an application for Special Circumstances Rate adjustment, it is understood that the
Contractor shall have the burden of demonstrating the reasonableness of the requested adjustment.

The Contractor may appeal the dacision of the District General Manager to the District Board, which shail
then make the find! determination as to whether an adjustment to the maximum Rates will ke made, and
if a Rate adjustment is perrnitted, the amount of the Rate adjustment. With respect to any Special

Following Board approval and prior to the date Rate changes shall bacoma effective, Contractor shall
provide writtan notice to Customers of Rate changes resulting from the annuyal Rate adjustment pracess.
Such written notlce shall be deifivered to all Customers as part of the next quarterly or monthly billing
staternent which Contractor sends to Customers,

ARTICLE 10: INDEMNITY, INSURANCE,
AND PERFORMANCE BOND

=

L Ingermmificaiion

A General. Contractor shall indemnify, defend with counsel acceptable to District, and hold
harmless {to the full extent permitted by law) District and its officers, officials, employaes,
volunteers, and agents {collactively, “Indemnitees”) from and against any and all claims, Hability,
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loss, Injuries, damage, expense, and costs {including without limitation costs and fees of fitigation,
including attorneys’ and expert witness fees) {collectively, “Pamages”) of every nature arising out
of or in connection with Contractor's performance under this Agreement, or its fajlura to comply
with any of its obligations containad in the Agreament, except to the extent such loss or damage
was caused by the negligence or wilifyl misconduct of the District,

Excluded Waste. Contractor acknowiedges that it s responsible for compliance during the entire
Term of this Agreement with all Applicable Laws. Contractor shall not store, Transport, use, or
Dispose of any Excluded Waste except in strict compliance with ai Applicable Laws,

in the avent that Contractor negligently or willfully mishandles Excfuded Waste in the course of
carrying out its activities under this Agreement, Contractor shall at its sole expense promptly take
all investigatory and/or remedial action reasonably required for the remediation of such
environmental contamination. Prior to undertaking any Investigatory or remedial action,
however, Contractor shall first obtain the District’s approval of any proposed Investigatory or
remedial action. Should Contractor fail 5t any time to promptly take such action, the District may
undertake such action at Contractor's sole cost and expense, and Contractor shall reimburse the
District for all such expensas within thirty (30} calendar days of being billed for those axperises,
and any amount not paid within that thirty {30) calendar day period shall thereafter ha deameq
delinquent and subject to the delinquent fee payment provision of Section 8.2, Thase obligations
are in addition to any defense and indemnity obligations that Contractor may have under this
Agreement. The provisions of this Section shalj survive the termination or expiration of this
Agreement.

Notwithstanding the foregoing, however, Contractor is notrequired to indemnify the Indemnitees
against claims arising from Contractor's delivery of Collectad Materials to a Processing Facility,
Disposal Site, or Transfer Station owned or operated by a third party, unless such tlaims are g
direct result of Contractor's negligence or willful misconduct. The foregoing indemnity is intended
o operate as an agreement pursuant to Section 107(e} of the Comprehensive Environmenta)
Response, Compensation and Liability Act (“"CERCLA"), 42 U:S.C. Section 8607{e), California Health
and Safety Code Section 25384, and the Resource Conservation and Recovery Act, 42 U.s.C.
>ection 6901 et seq. to defend, protect, held harmless, and indemnify Indemnitees from liabitity,
and shall survive the expiration or earfier termination of this Agreement.

Environmental Indemnity. Contractor shall defend, indemnify, and hold the District harmless
against and from any and all claims, suits, losses, penaities, damages, and liability for damages of
every name, kind and description, including attorneys’ fees and costs Incurred, attributable to the
negligence or willful misconduct of Contractor In handling Excluded Wasta.

Related to AB 938 and AB 341. Contractor's duty to defend and indemnify herein includes |
fines and/or penalties imposed by CalRecycle if the requirements of AB 939 and/or AB 341 are
not met by the Contractor with respect to the waste stream Collected under this Agreement
and/or Contractor's ather obligations under this Agreement, and such failure is: (1) dua to the
failure of Contractor to mest its obligations under this Agrezment; or, (i} due to Contractor delays
in providing information that prevents Contractar, the District, or the County from submitting
reports to regulators in a timaly manner.
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Related to Praposition 218, Should there be a Change in taw or a new judicial interpretation of
Applicable Law, including, but not limited to, Article XNl C and D of the California Constitution
(Commonly Proposition 218), which impacts the Rates for the Franchisa services establishad in
accordance with this Agresment, Contractor agrees to meet and confer with the District to discuss
the impact of such Change In Law on either Party’s ability to perform under this Agreement,

If, at any time, a Rate adjustment determined to be appropriate by the District to tompensate
Contractor for increases in costs as described in this Agreement cannot be implemented for any
reason, Contractor shall be granted the option to negotiate with the District, in good faith, a
reduction of services equal to the valys of the Rate adjustment that cannot be imptemented. I
the District and Contractor are unable to reach agreement on such a raduction in services, then
Contractor may terminate this Agreement upon one hundred eighty {180) calendar days prior
wtitten notice to the District, in which case the Contractor and the District shall each be entitled
to payment of amounts due for contract performance through the date of termination,

Should a court of competent jurisdiction determine that the Contractor cannot charge and/or
increase its Rates for charges related to any new orincreased Franchise fee(s) and Governmenta
Fees and charges, Contractor shall reduce the Rates it charges Customers by a corresponding
amount and shall discontinue payment of any new or increased Franchise fea(s), Governmeantal
Fees, and/or charges which have bean invalidated by the court.

Mathing herein Is intended to imply that California Constltution, Articles XiliC or XillD, apply to tha
Rates established for services provided under this Agreement; rather this Section is provided
merely to allocate risk of an adverse judicial interpretation between the Parties.

Provisions Survive Agreement, This provision {i.e., Saction 10.1) will survive the éxpiration or
earlier termination of this Agreement and shali not be construed as a waiver of any rights by the
District to indemnity from third parties.

insurance

General Requirements. Contractor shall, at its sole cost and expense, maintain in effect at al
times during the Term of this Agreement insurance that meets at a minimum the coverage and
limits of insurance described in this Section 10.2,

Coverages and Raquirements. During the Term of this Agreement, Contractor shall at all times
malntain, at its expense, the following coverages and requirements. The comprehensive genera|
lability insurance shall include broad form property damage insurance.

1. Insurance coverage shall be with limits not less than the following:

{a) Comprehensive General Uability — $1,000,000 combined single limit per occurrence
for bodily injury, personal injury, and property damage,

(b) Automobile Liability — $1,000,000 combinad slngle fimit per accident for bodily
injury and property damage {include coverage for hired and nen-owned Vehicles)

(ci  Workers’ Compensation — statutory Limits/Employers’ Lia bility.

October 23, 2014 -31- Kensingtan/Bay View

Franchise Agreement




1085
1087

1088
1089

1090
1081

1092
1093
1094
1095
1096
1087
1098
1085

1100
1101
1102
1103
1104

1105
1106

1107
1108
1109
1210
1111

1112
1113

1114
1115

1116
1117
1118
1118

1120
1121
1122

1o.

(d} Pollution Legal Liability ~ $1,000,000 per claim/occurrance for bodily injury,
property damage, and remediation of contaminated site.

(e} Excess/Umbrelfa Coverage — Not lass than $2,000,000 in addition to the coverage
required by subparagraphs (a), (b), and (d) above.

The District, its officers, agents, and employees shall be named as additional insureds on
all but the workers’ compensation coverage.

Said policies shall remaln in force through the lifa of this Agreement and shall he payable
on 8 "per occurrence” basis unless the District General Manager specifically consents in
writing to a “claims made” basis. For ali “claims made” Coverage, in the event that the
Contractor changes insurance carriers Contractor shall purchase “tal)” toverage or
otherwise provide for continuous coverage covering the Term of this Agreement and not
less than three (3) years thereaftar. Proof of such “tall” or other continuous toverage shal!
be required at any time that the Contractor changes to a new carrier prior o receipt of
any payments due,

The Contractor shall declare all aggregate limits on the coverage before commencing
performance of this Agreement, and the District Genaral Manager reserves the right to
require higher aggregate fimits to ensure that the coverage limits required for this
Agreement as set forth above are avallable throughout the performance of this
Agreemsnt.

The deductibles or self-insured retentions are for the account of Contractor and shall ba
the sole responsibility of the Contractor.

Each insurance policy shail provide or be endorsed to state that coverage shall not be
suspended, voided, canceled, reduced in coverage or in limits except after thirty {30)
calendar days prior written notice {by certified mail, return receipt requested) has been
given to the District General Manager, and in the case of delinguent insurance premiums
after ten (10) Business Days.

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A-
VIi, unless otherwise approved by the District Ganeral Manager.

The policies shali cover all activities of Contractor, its officers, employees, agents and
volunteers arising out of or in connection with this Agreement,

For any claims relating to this Agreement, the Contractor’s insurance coverage shall be
primary, Including as respects the District, its officers, agents, employees, and voluntears,
Any insurance maintained by the District shall apply in excess of, and not contribute with,
insurance provided by Contractor’s fiability insurance policy.

The Contractor shall waive all rights of subrogation against the District, its officers,
employees, agents, and volunteers related to the performance of services under this
Agreement,
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C. Endorsemants, Prior to the Agreement Date, Contractor shall furnish the District General
Manager with certificates or original endersements reflecting coverage required by this
Agreement. The certificates or endorsements are to be signed by a Person authorized by that
insurer to bind covarage onits behalf, All certificates or endorsements are to be received by, and
are subject to the appraval of, the District General Managsr before work commences,

D. Renewals. During the Term of this Agreement, Contractor shall furnish the District General
Managear with certificates or original endorsements reflecting renewals, changes in insuranca
companies, and any other documents reflecting the maintenance of the required coverage
throughout the entire Term of this Agreement. The certificates or endorsements are to ba signed
by a Person authorized by that Insurer to bind coverage on its behalf,

E. Workers' Compensation. Contractor shall provide workers’ compensation coverage as required
by State law, and prior to the Agresment Date, Contractor shall file the following statement with
the District. Signing of this Agreement by Contractor shall constitute the filing of such statement,

“I'am aware of the provisions of Paragraph 3700 of the Labor Code that require every employer
to be Insured against liability for workers' compensation or to undertake self-insurance in
accordance with the provisions of that code, and | will comply with such provisions before
commencing any services required by this Agreement.

The Person executing this Cartificate on behalf of Contractor affirmatively represents that she/he
has the requisite legal authority to do so on behalf of Contractor, and both the Person executing
this Agreement on behalf of Contractor and Contractor understand that the District is relying on
this represantation in entering into this Agreement.”

0.3 Performance Bopg

Within saven {7) calendar days of the District’s notification to Contractor that the District has exacuted
this Agreement, Contractor shall file with the District & surety bond, payabie to the District, securing the
Contractor's performance of is obligations undar this Agreement and such bond shall be renewed
annually if necessary so that the performance bond Is maintained at all times during the Term. The
principal surn of the bond shall be equal to ten thausand dollars {510,000.00) and shall ba adjusted every
three {3} years, commencing an September 1, 2018, by the change in the CP{ over tha previous three year

shall be in a form approved by the District. In liey of the corporate surety band, Contractor may provida
District a letter of credit, cash bond, or other security acceptable and in a form satisfactory to the District
General Manager,

Any action by District to proceed against the bond shall not limit or affect any other rights or remedies
available to District under the Agreament or in courts of law or equity, notwithstanding the foregoing,

In the event District requires a performance bond in an amount greater than the amount above, the
District may request that Contractor increase the principal sum of the bond and the District shall pay for
or reimburse Contractor for the incremental increase in the cost of the performance bond. Contractor
shall cooperate in the application for the increased bond.
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1163 ARTICLE 11; DEFAULT, REMEDIES AND TERMINATION

1184 310 Default angd Bemedias

1165 A, Events of Default. Each of the following shalf constituta an Event of Default:

11866 1. Any transaction, without any requirement of notice or cure opportunity, attempted oy
1167 completed, not complying with the requirements of Section 11.3 hereof,
1168 2. The failure by the Cantractor for a@ny reason to conslstently Colect or deliver Solid Waste,
1159 Recyciable Materials, and Organic Materials to Approved Facilities.
1170 3. Any criminal conviction, plea bargain, or settlement, without any requirement of notice or
1171 ture opportunity, of Contractor, its officers, managers, or employees related directly or
1172 indirectly to performance of this Agreement or any other agreament held with the District,
1173 4, Failure or refusaf of the Contractor to perform any terrn, covenant, obligation or condition in
1174 this Agreement, other than a failure or refusal dascribed in ftems {1), {2}, or (3} abova, except
1175 that no such failure or refusal shall give the District the right to terminate this Agreemens
1176 under this Section unless:
1177 ()} The District has given prior written natice to the Contractor, stating the existence of a
1178 specific failure or refusal ta perfarm exists which wiil, unless correctad, caonstitute 3
1179 material breach of this Agreement on the part of the Contractor and which will, in the
1180 District’s opinion, give the District a right to terminate this Agreement for cause under
1181 this Section unless such default is corrected within fifteen (15) days, and
1182 (i)  The Contractcr has neither challenged in an appropriate forum the District's conelusion
1183 that such failure or refusal to perform has occurred or constitutes a materiaf breach of
1184 this Agreement nor corrected or developed an action plan for correcting such breach
1185 or refusal to perform, to be approved by the District Genera) Manager, within such
1186 fifteen (15} day pericd from receipt of the notice given pursuant to the clause (i) of this
1187 subsection (but if the Contractor shall have submitted to District an action plan to
1188 correct such default within a reasonable perlod of time, the same shall not constitute
1189 an tvent of Default for as long as the Contractor remains in compliance with the action
1180 plan and continues to take such steps Lo correct such defauit in a timely manner),
1191 5. The written admissian by the Contractor that it is bankrupt, or the filing by the Contractor of
1192 a voluntary petition under the Federal Ba nkruptey Code, or the consent hy the Cantractor to
1193 the appointment by a court of a recaiver or trustee for all or a substantial portian of its
1194 property or husiness, or the making by the Contractor of any arrangement with or for the
1195 benefit of its creditors involving an assignment to a trustee, receiver or simiar fiduciary,
1195 regardless of how designated, of all or a substantial portion of the Contractor's property or
1197 business.
1198 6. The final adjudication of the Contractor as bankrupt after the filing of an involuntary petition
1199 under the Bankruptey Act, but no such adjudication shai! he regarded as final unless and il
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1200 the same is no longer being contested by the Contractor nor until the erder of the adjudication
1201 is no longer appealable.

1202 7. The fallure of the Contractor to provide or maintain tha performance bond raquirad pursyant
1203 to Section 18.3 hareof.

1204 8  Any failure by the Contractor to comply with Applicable Law following the specifiad notice
1205 and opportunity to cure.

1206 9, Fallure of the Cantractor o timely implement the operational changes ang adjusted
1207 maximum Rates resulting from the Change in Law or District-directed change in s5copa. The
1208 Contracter shall have thirty {30) days after notice of breach from the District to implemeant
1205 the oparational changes. Should the Contractor thereafter not implement the operational
1210 changes it shall be in default of the Agreement. In addition to being liable for all damages and
1211 penalties to the District resulting from such default, the District may terminate the Agreement
1212 in accordance with Section 11.1.8,

1213 B.  Right to Terminate Upon Default. Upon a determination by the District General Manager that an

1214 Event of Default has occurred, the District Board shall conduct a hearing upon ten {10) days notice
1215 to the Contractor to determine if termination of the Agreement is in the best Interests of the public
1216 health, safaty, and general welfare of the citizens of the District. if the fact finder makes such a
1217 determination, the Contractor shall e deemed to have waived any right it may have under
1218 Applicable Law to notice of termination in excess of these notice provisions explicitly set forth
1218 hergin,

1220 . District's Remedias Cumulative: Spedific Performance. The District's right to terminate this
1221 Agreement under this Section 11.1 is not exclusive, and the District's termination of the Agreement
1222 shall not constitute an election of remedjes. Instead, they shall be in addition to any and alt ather
1223 legat and equitable rights and remedies which the District may have, including but not limited to
1224 specific performance, and fees and expenses incurred by or on behalf of the District In enforcing
1225 payment or performance of the Contractor's obligations hereunder if such nen-performance rasylis
1226 ina judicially determined Event of Default by the Contractor,

1227 D.  Possession of Property upon Termination of Suspension. Inthe event of termination OF sUspension

1228 for default, the District shall have the right to take possession of any and all of Contractor's
1229 equipmentand other property used or useful in the Collectio n, Transportation, Transfer, Processing,
1230 and Disposal of Solid Waste, Recyclable Materials, or Organic Materials and the billing and collection
1231 of fees for thése services and to use such property. The District shall hava the tight to retain the
1232 possession of such property until such time as Contractor remedies the default or substitute services
1233 can be provided by another contractor, If the District retains possession of Contractor’s eguipment
1234 or cther property after the period of time for which Contractor has already been paid by means of
1235 bills issued in advance of providing service for the service involved, the Contractor shall be entltled
1236 to the reasonable rental value of such property {which shall be offset against any damages due the
1237 District for the Contractor's default). Contractor shall furnish District with immediate access to all
1238 of its business records relatad to its Customers and billing of accounts for Coliection services,
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1.2 Llguidatzd Dangoes

In addition to any other remedies provided for in this Agreement, the District General Manager may levy
a charge in the amounts listed below for the Contractor's failure to meat the requirements enumerated
befow that constitute a breach of the terms and conditions of this Agreement. The District General
Manager's decision to levy such a charge shall not be deemead an election of remedies, but shail be
cumulative with any other remedies provided for in this Agreement. The District General Manager's
declsion not to levy any such charge shalt not ba deemed a waliver of any breach by Contractor under this
Agreement, The Partias agree that the following Liguidatead Damages represent a reasonable estimate of
the ameunt of such damages, considering all of the circumstances existing on the Agreement Date,
Including the relationship of the sums to the range of harm to the District that reasonably could he
anticipated and anticipation that proof of actyal damages would I?e costly or inconvenient. In signing this
Agreement, each Party specifically confirms the accuracy of the statements made above and the fact that
each Party had ample oppartunity to consult with legal counsel and obtain an explanation of this
Liguidated Damage provision at the time that this Agreement was entered into.

A, Excessive complaints, When Contractor or the District General Manager receives complaints from
more than one percent (1%) of its client base within a six (8) month period, Contractor wilj be
assessad twenty-five dollars {$25) per complaint per occurrence during that period; and an
additional twenty-five dollars {525) each twenty-four (24) hours unti the tomphaint is reasonably
resoived. Far purposes of this section, "complaints” shall mean substantive and credible Customer
notifications to the Contractor or the District General Manager of missed pick-ups, property
damage, missed commitments, employee misconduct or poor quality of service {e.g. litter on
property or public right-of-way or misplacement of Containers).

B.  Fallure to Remit Fees or Submit Reports. Failure to remit the fees due to the District and/or County
as required by Article 8, or file required reports in an accurate and complete manner by the fifth
working day following the due date of such fees or reports: fifty dollars {550} per day for the first
five (5) days, then five hundred dollars ($500) per day for each tay after the first five (5) days.

C.  Failure to Provide District Access. Failure to provide access to Operating Assets or any other
documents or information within fourteen (14) days of 3 request by the District General Manager:
one hundred dollars {$100) per day beroccurrence,

D.  Failure to Properly Charge Customer. Failure to charge a Customer at or below the maximurn
District-approved Rate, where not refunded on the next invoice: fifty dollars {$50) per occurrence
per Customer where the number of Customers overcharged is less than twenty-five {25); Fve
hundred dallars (5500) per occurrence per Customer where the number of Customers overcharged
is twenty-five (25) or more. In addition, Contractor shall be responsible for refunding any amount
overcharged to each Customer determined o be overcharged. Contractor shall not be antitlad 1o
any refund from the District for Franchise fees or other fees paid on overcharged amounts,

E. Unauthorized Collection Hours. For Collection outside permitted hours: cne hundred dollars {5100}
per occurrence,

F. Use of Unauthorized Facltitles, Delivery of Collected Sojid Waste, Recyclable Materials, or Crganic
Materials to a location that is not an Approved Facility for Transfer, Processing, znd/or Disposal of
the material: one hundred doliars (5100} per Ton,
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The District General Manager shall give the Contractor written notice of charges levied pursuant to this
Section, Any such damages shall be paid directly to the District, and may not be included by the Contractor
as an expense in calculating a request for an upward adjustment in the Rate schedule or offset against
any fees,

The decision of the District General Manager shali be final and binding on the Centractor unless the
Contractor files a Notice of Appeal with the Secretary of the District Board within fifcesn (15) days of
receipt of the District General Manager's decision. The Notice of Appeal shall be in writing and shali
contain a detailed statement of the basis for the appeal. Upon receipt of the Notice of Appeal, the District
General Manager shall set the matter for 3 public hearing within thirty {30} days. The Distriet General
Manager shall give the Contractor and any interested Person requesting the same, ten (10) days written
nctice of the time and place of the hearing. At the hearing, the District Board shail determine, based on
the record, the appropriate action to be taken, The decision of the District Board shall be final and
canclusive,

13.3 Unoovtroliable Lircumstances

A, Excuse from Performance, in the event that a Party is praventad from performing its chligations
under this Agreement by an Urcontroilable Circumstance, it shall not constitute a default of this
Agreement, 5o long as the Party in good faith has used Its best efforts to perform its respective
obligations,

The Party claiming excuse from perfermance shall, within five {5} days after such Party has notice
of the effect of such cause, give the other Party notice of the facis constituting such cause and
asserting its claim to excuse undar this Section. Specifically, such information shall inctude the
foliowing: ' '

1. The Uncontrollable Circumstance and the causa thereof (to the extent known);

2. The date the Uncontrollable Circumstance began and the cause thereof, its estimated
duration, and the estimated time during which the paerfarmance of such Party's obligations
hereunder will be delayed;

3. Its estimated impact on the other ohligations of such Party under this Agresment; and

4. Potential mitigating actions which might be taken by the Contractor or District and any areas
where costs might be reduced and the approximate amount of such cost reductions,

While the delay continues, the Contractar or District shall give dally notice to the other Party
updating the information previously submitted,

Inthe event that either Party validly exercises its rights under this Section, the Partles hereby wajve
any claim against each other for any damages sustained thereby.

B.  District's Right to Terminate. The partial or complete interruption or discontinuance of the
Contractor's services caused by one (1) or mora of the events described in this Section 11.3 shal|
not constitute a default by the Contractor under this Agreement. Notwithstanding the foregoing,
however, if the Contractor is excused from performing its obligations hereunder because of any
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Uncontroliable Circumstance for a period of thirty (30) days or maore, the District shall Nevertheless
have tha right, In Its sole discretion, to terminate this Agreement by giving sixty {60} days notice.

C.  Worlc Stoppages. Notwithstanding anything in this Agresment to the contrary, any strikes, work
stoppages, or cther labor disputes or disturbances occurring with respect to an activity performed
or to be performed by the Cantractor or any of the Contractor's Subcontractors in connection with
the Operating Assets or the Franchise Services and which last beyand seven (7} days shall not
constitute an Event of Default under Section 11.1.A,

However, in the event of such occurrence which prevents or diminishes the abifity of Contractor to
Coliect, Transpart, Transfer, Process, and/or Dispose of any or all the Soiid Waste, Recyclable
Materials, and/or Organic Materials which it is obligated under this Agreament to Coliect, Transport,
Transfer, Process, and Dispose of for a period of more than seventy-two (72) hours and the District
General Manager, in his or her discretion, should find that such accumudation endangers or menaces
the public health, safaty or welfare, then District shall have the right, upon twenty-four {24} hours
notice to Contractor, to find the Contractor In Default and to coniract with any other thirg parties
to Collect, Transport, Transfar, Process, and/or Dispose any and all Solid Waste, Recyclable
Materials, and Organic Materials which Contractor would otherwise be obligated to Coflect,
Transport, Transfer, Process, and/cr Dispose pursuant to this Agreement. Contractor agrees that in
such event, it will fully cooperate with District and its third-party contractor to affect such transfer

been incurred by District had no such emergency arisen shall be the responsibility of the Contractor
and shail be paid to District within thirty (30} days of receipt of written notice to pay.

1ia Right te Demand Assurances of Performsnce

If the District believes in good faith that the Contractor's abifity to perform under the Agreement has been
placed in substantial jeopardy by one (1} of the events enumerated below, the District General Manager
may, at his/her option and In addition to al other remedies the District may have, require that Contractor
provide District General Manager with sufficient proof that none of the events enumerated below will in
fact impalr Contractor from performing its obligations under the Agreerment:

A. Contractor is the subject of any labor unrest, including work stoppages or slowdown, sick-out,
pickating, or other concerted job action;

B.  Centractor appears, in the reasonable judgment of the District, to be unable to regularly pay its bills
as they become due; or,

C. Contractor is the subject of 2 civil or criminal judgment or order entered by a federal, State, County,
regional, or local agency for violation of an environmental law.

If the Contractor fails or refuses to provide to the District adequate information to astablish its ability to
perfarm within thirty {30} days, such failure or refusal shall be an Event of Default for purposes of Section
11.1.A

October 23, 2014 -38- Kensington/Bay View
Franchise Agreament




1354

1355
1356
1357
1358
1359
1360
1361

1352

1363

1364
1365
1366
1367
1368

1369

1370
1371
1372
1373
1374

1375

1376
1377
1378
1379
1380

1381

1382
1382
1384
1385
1386

215 Walver of Dafonges

In order to ensure the non-interruption of a vital public service, except as provided in Section 11.3, the
Contractor acknowledges that it is solely responsible for providing the Franchise Sarvices described

obligations under this Agreement: any defense based upon failure of consideration, contract of adhesion,
impossibiiity or impracticability of performance, commercial frustration of purpose, or the existence, non-
existence, occurrence or nen-cccurrence of any foreseen or unforeseen fact, event, or contingency that
may be a basic assumption of the Contractor with regard to any provision of this Agreement,

ARTICLE 12: MISCELLANEQUS PROVISIONS

g

121 Relatioasnip of the Parties

Meither Party to this Agreement shall have any responsibility whatsoever with respect to services provided
Or contract obiigations or liabllities assumed by the other Party hersto, whether accrued, absolute,
contingent or otherwise, or whether due or to become due. The Contractor js an independent Contractor
and Agreement holder and nothing in this Agreement shall be deemed to constitute either Partya pariner,
agent orlegal representative of the other Party or to create any fiduclary relationship between the pPartias.

L2 7 Notice to Partics

All notices required or provided for in this Agreement shall be provided to the Parties at the following
addresses, by email angd by personal delivery or deposit in the US. Mail, postage prepaid, registered or
certified mail, addressed as specified below, Notices delivered personally shall be deemed received upon
receipt; mailed or expressed notices shall be deemed received five {5) days after deposit. A Pa ny may
change the address to which notice is given by giving notice as provided hereln.

To District;

Kensington Police Protection and Community Service District Attn: Greg Harman
General Manager/ Chief of Police :

217 Arlington Avenue

Kensington, CA 94707

gharman@I(ensingtoncaIifornia.org

Te Contractar:

Bay View Refuse and Recycling, Inc.
2525 Garden Tract Road
Richmond, CA 94801
bersgreg@aol.com
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i3 Resciubion of Disputas

Should a dispute arise with respect to the performance and obligations of the Parties hereunder, at any
time during the Term of this Agreemant, the provisions of this Article chall apply. Either Party shall give
the other written notice of such dispute. Such notice shall specify a date and location for the Parties tg
meet and confer in good faith to resolve any dispute that may arise. In the svent such dispute cannot be
resolved by the Parties themselves within thirty (30) days of such notice, either Party may propose the
appointment of  mediator. If the other Party is in agreement, both Parties may refer the mattar in dispute
to such mediator for mediation, if through the mediation process, the Parties are unable, within thirty
(30} days thereafter, to reach a resolution as to the matter in dispute, the matter shall be referrad by
either Party to arbitration. Mediation and arbitration shall be conducted by JAMS, San Francisco, ang
arbitratlon shall be conducted according to JAMS Arbitration Rules and Procedures, in the event of
medlation, the Parties shall each pay their own attorney fees and costs. If the dispute proceeds to
arbitration, the arbitrator may award attorney fees and costs to the prevalling Party." -

id4  Actions of the Disteict in s overnmeniaf Lapacity
Nothing in this Agreement shall be interpreted as limiting the rights and obfigations of the District in its
governmental or regulatory capacity, or as limiting the right of the Contractor to bring any legal action

against the District, not hased an this Agreement, arising out of any act or omission of the District in its
governmental or regulatory capacity.

135 Binding #ffect

This Agreement shall bind and inure to the benefit of the Parties hereto and any successor or assignee
acquiring an interest hereunder consistent with the provisions hereof.

148 Amendments

Nelther this Agreement nor any provision hereof may be changed, modified, amended or walved except
by written agreement duly executed by both Parties.

T
nr
>

J Further Assuranes

Each Party agrees to execute and deliver any instruments and to perform any acts as may be necessary or
reasonably requested by the other in arder to give full effect to this Agreement.

L8 Assignment ant Transfar of Agragment

A Consent of the District Required, This Agreement shall not be transferred, sold, pledged,
hypothecated, leased, or assigned, nor shall any of the rights or privileges herein be transferrad,
sold, pledged, hypothecated, leased, or assigned, sither in whole orin part, nor shall title hereto or
thereto, either legal or equitable, or any right, interest or property herein or therein, pass to or vest
in any Person, except the Contractor, either by action or inaction of the Cantractor, or by operation
of iaw, without the pricr written consent of the District, which consent shall not he unreasonably
withheld or delayed .

The Contractor shall provide writtan notice of any reguest to assign or transfer this Agresment, and
shall provide the District with any information requested by the District in connection with the
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preposed transfer, inciuding but not limited to information regarding the general business
qualifications of the proposed assignee, as well as its ability to perform the Franchise Services and
a statement of its financial resoyrces. The Contractor’s notice of request to assign this Agreement
shali contain a statement of the allocation of dollars in the consideration to be pald by the assignee
to the Contractor for {a) goodwill, (b} equipment, and (c) any other asset transfer which has any
connection with sald assignment, all as agreed upon by the Cortractor and the assignee. The natice
shall also contain a statement showing the method of payment for the consideration and whether
the Contractor proposes to hold some securlty Interest as security for the payment of the unpaid
balance of the consideration,

The District shali respond to any such request within ninety (30) days after receipt of any
information requested by the District pursuant to the preceding sentence. The Contractor
acknowiedges that, prior to approving such a transfer, the District must find that such a transfer ig
in the best interests of the public health, safety, and general welfare, Any attempt by the Contractor
to effectuate any of the foregoing without such consent of the District shall be null and void, and
any effectuation of any of the foregoing without such censent of the District shall constitute an
Event of Default resuiting in the immediate termination of this Agreement as provided in Section
11.1.A hereof,

Consalidation, Merger, Sals, Transfer, and Change in Control, Subject to the provisions of Section
12.8.A above, the Contractor shall not, without the pricr writtan consent of the District which may
be withheld or delayed in its sole and absolute discretion, consclidate with or merge with another
entity or permit one or more other entities to consolidate with or merge Into it,

Raimbursemant of Cost Relsted to Assignment Review. If the Contractor requests the consent of
the District for any transaction described in Section 12.8 hereof, the proposed assignee, as a3
condition of assignment, shall reimburse the District for all costs and expenses incurred by the
District in reviewing, examining, and analyzing the reguest, including alf direct and indirect
administrative expenses of the District and consultants and attorney’s fees and expenses. Along
with its written request for the review of the assignment, Contractor shall remit to District an
assignment review fee In the amount of thirty thousand dollars ($3C,000) which shall be Intended
L0 compensate the District for the costs of its review of the requested assignmant. Such fee shall
not be refundable to the Contractor in the event that the District determines, in its sole discretion,
that the proposed assignment is unacceptable. In the event that the District's tota| costs for the
review of the assignment exceed thirty thousand dollars ($30,000) the Contractor shall compensate
the District for its actual and reasonable costs within thirty (30) days of receiving the District’s
invoice. Such costs shali be supported with evidence of the expense or cost incyrred. If the Districy’s
total costs for the review of the assignment are less than thirty thousand dollars {$30,000), the
District shall remit to the Contractor the difference between its actual costs and thirty thousand
dotiars ($30,000).

Transfer Fee. On the date the District approves the Contractor’s written request for an assignment,
Contractor or the assignes shall pay the District a transfer fee in the amount of ane percent (1%) of
the Gross Receipts for the most-recently completed calendar year, The District’s approval of such
an assignment shalf be conditioned an the receipt of the transfer fee.
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128 Interpretption

In this Agreement, unless the context otherwise requires:

A,

References Hereto. The terms "hereby," "hereof," "herein," hereunder," and any smilar terms refer
to this Agreement, and the term "hereafte," means after, and the term "heratofore" means before,
the Agreement Date.

Gender and Plurality. Words of the mascuilne gender mean and inciude torrelative words of the
feminine and neuter genders, and words importing the singular number mean and include the piyral
riumber and vice versa.

Persons. Words importing Persons include firms, companies, associations, general partnerships,
timited partnerships, trusts, business trusts, corporations, non-profit corporations, and other legal
entitles, including Governmaental Bodies, as well as individuals.

Headings. The table of contents and any headings preceding the text of the articles, sections, and
subsectians of this Agreement shall be solely for convenience of reference and shall not constitute
a part of this Agreement, nor shal they affect its meaning, construction, or effact.

Entire Agreement. This Agreement contains the entire agreement between the Parties hereto with
respect to the transactions tontemplated by this Agreement. Furthermore, nothing in this
Agreement is intended to confer on any Person other than the Parties hereto and their respective
successors and asslgns heraunder any rights or remedies under or by reason of this Agreemaent.

Reference to Days. All references to days herein are to calendar days, Inctuding Saturdays, Sundays,
and holidays, excapt as otherwise spacifically provided,

measurement to be used.

Counterpaits. This Agreement may be executed in any number of originaf Counterparts, Ail such
counterparts shall constitute but one and the same Agreement,

Applicable Law. This Agreement shall be governed by and construed in accordanca with Applicable
Law.

Severabllity, If any clause, provision, subsection, section, or article of this Agreement shall be
determined to be invalid by any court of Competent jurisdiction, then the Parties hereto sha|l:

1. Promptly meet and negotiate a substitute for such clause, provision, saction, or article which
shall, to the greatest extent tegally parmissible, effect the intent of the Parties therain,

2. necessary ordasirable to accomplish item (1) above, apply to the court having declared such
invalidity for a judicial construction of the invalidatad portion of this Agreement,

3. Megotiate such changes in, substitutions for or additions to, tha remaining provisions of this
Agreement as may be nacessa ry inaddition to and in conjunction with items (1) and (2) above,
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to effect the intent of the Parties in the invalid provision, The invalidity of such clause,
provision, subsection, section, or article shall not affect any of the Femaining provisions
hereof, and this Agreement shall be construed and enforced as if such Invalid portion did not
exist,

L4180 Jurisdicrion

Any lawsuits between the Parties arising out of this Agreemant shall be brought and concluded in the
courts of the Contra Costa Caunty in the State of California, which shall have exclusive jurisdiction over
such lawsuits, With respect to venue, the Partios agree that this Agreement s made in and wil| be
performed in Contra Costa County,

1211 Enfire Agracment
This Agreemeant, including the Exhibits, represents the fufl and entire Agreement between the Pzrties with

fespect to the matters covered herein, Each of the Exhibits identified as Exhibits "A" through g |
attached hereto and incorporated hereln and made a part hereof by this reference,

IN'WITNESS WHEREOF, the Parties have exscuted this Agreement on the dates stated below:

Kensington Police Protaction Bay View Refuse and Recycling Services, tnc.
and Community Service District

s (I
By: ”tﬁf;}/;ﬁkw,tg ufiz XL By: ;Eiiﬂﬁé ﬁ7£:?7*7uﬂw-

Len Welsh, President, Board of'l}irectors Lewis Figone, Prasident

Dated: ftf’i’ W &;.Wf { '“'é , 2014 Dated: __syrreryes , 2014

Attest: /)
By: (.}/é‘? - gﬁ’.. \‘Z ettt

(;fistrict Board of Directots secretary)
f’-;' Aeles vy ¢ Fbp

Printed name

o

i .
Dated: 7 72014
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EXHIBIT A
DEFINITIONS

For purposes of this Agreement, unless a different meaning is clearly required, the following words and
phrases shall have the followlng meanings respectively ascribed to them by this Exhibit and shal| be
capitalized throughout this Agreement:

“AB 341" means the California Jobs and Recycling Act of 2011 (Chapter 478, Statues of 2011 [Chesbro,
AB 341)), also commonly referred to as “A8 341", as amended, supplemented, superseded, ang replaced
from time te time.

“AB 939" means the California Integrated Waste Management Act of 1589 {Division 30 of the California
Public Resources Code), also commonly referred to as "AB 939" as amenced, supplemeanted,
supersedad, and replaced from time to tirma.,

“Affiliate(s)” means any person, corporation or other entity directly or indirectly controlling or
controlled by ancther person, corporation or other entity, or under direct or indirect common
managerant or control with suck person, corporation or other entity, As hetween any two (2) or more
persons or entities, when ten percent (10%) of one Js owned, managed, or controlled by another, they
are hereunder Affiliates of ane another.

"Agreement” means this Agreement for Solid Waste, Recyolable Materials, and Organic Materials
Franchise Services betwaen the District and the Contractor.

"Agreement Date" means the date the later of the two Partles executed the Agresmant,

“Applicable Law" means any law, rule, regulation, requirement, guideline, permit, action,
determination, or order of any Governmenta! Body having jurisdiction, applicable from time to time to
the Franchise Services; the Operating Assets: tha siting, design, acquisition, permitting, construction,
equipping, financing, ownership, possessian, shakedown, testing, operation, or maintenance of any of
the Operating Assets; or any other transaction or matter cantemplated hereby {including any of the
foregoing which coneern health, safety, fire, governmental protection, accommodation of the disabled,
labor relations, mitization monitoring plans, building codes, non-discrimination and the payment of
minimum wages, the payment of per-Ton charges on Solid Waste, Recyclable Materials, and Qrganic
Materials facilities Imposed by a governmental entity other than the District,

“Approved Disposal Facility” means the Keller Canyon Landfill locatad at 901 Balley Road, Pittsburg, cA
or Potrerc Hifls Landfill located at 3675 Potrero Hills Road, Suisun City, CA,

A “Approved Facillties” means Approved Disposal Facility, Approved Recyclable Matarialg Processing
Faciiity, Approved Organic Materlals Processing Facility, and Approved Transfer Facility.

“Approved Organic Materials Processing Facility” means the composting facility at the West Contra
Costa Sanitary Landfiit (WCCSL) Organics Processing Facility located at the foot of Parr Boulevardg,
Richmaond, CA.
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"Approved Recyclable Materials Processing Facility” means the Waest Co unty Resource Recovery Facllity
at 101 Pittsburg Avenue, Richmond, CA or the Newby Island Recyeling Facility (also known as BFl's
Recyclery) located at 1601 Dixon Landing Road, San Jose CA.

“Appraved Transfer Facility” means the Golden Bear Waste Recycling Center focated at the foot of Parr
Boulevard, Richmond, CA.

“Back-yard Service” means service provided by Contractor in which Contractor Collects Solid Waste,
Recyclable Materfals, and/or Organic Materials from the Customer’s back-yard or sideyard,

“Bureau of Labor Statistics {(BLS)” shalt mean the s, Departrent of Labor, Bureau of Lahor Statistics or
its successor agency.

“Bin” means a Container with capa city of approximately one (1) to six (6} cubic yards, with a hinged lid,
and with wheels (where appropriate), that is serviced by a front end-loading Collection Vehicle,

"Bulky Waste" means large and small household appliances, furnitura, tires, carpets, mattresses, and
similar farge items which cannot be contained within a standard Contalner, or which does not fit inor
causes harm to Collection Vehicles,

“Business Days” mean days during which the District offices are open to do business with the public.

“CalRecycle” means the Department of Resources Recycling and Recovery, and any Governmentat Body
which succeeds to its duties and powers under Applicable Law,

“Cart” means a plastic Contalner with a hingad lid and wheels that is serviced by an automated or semi-
automated Collection vehicie, A Cart has capacity of 35, 65, 95 gailons {or similar volumas approved by
the District).

"CEQA" means the Californfa Environmental Quality Act codified at Califernia Public Resources Code
Section 21000 et seq., as amended or superseded, and the regulations promulgated thereunder,

"Change in Law" means any of the following events or conditions which has a material and adverse
effect on the performance by the Contractor of the Franchise Services {except for payment obligations):

¢ The enactment, adaplion, promulgation, issuance, modiflcation, or written change in
administrative or judicial Interpretation on or after the Agreement Date of any Applicable Law:
or,

* The order or judgment of any Governmental Body, on or after the Agreement Date. to the
extent such order or judgment is not the result of willful or negligent action, error or omission or
lack of reasonable diligence of the District or of the Contractor, whichever is asserting the
occurrence of a Change in Law provided, however, that the contasting in good falth or the
failure in good faith to contest any such order or fudgment shall not constitute or be construed
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as such a willful or negligent action, error or omission or lack of reasonable diligence,

“Collect” or “Collection” {or any variation thereof) means the act of coliecting Solid Waste, Recyclable
Materials, and Organic Materials at the place of generation in the District Franchise Area,

"Collaction Premises" means the Residential Premises, Commercial Pramisas, or both for which the
Contractor is authorized to provide Collection services.

"Commencement Date" means the date the Franchise Servicas required by this Agreement commence,
which is September 1, 2015.

“Commercial” shall mean of, from or pertaining to non-Residential Premises where husiness activity is
conducted, including, but not limited to, retal! sales, services, wholesale operations, manufacturing, and
industrial operations, but exciuding businesses conducted upcn Residential property, which are
permitted under applicable zoning regulations and are not the primary use of the property. For the
purposas of this Agreement, Commercial also includes Multiple-Unit Dwellings with five (5) or more
units.

“Compactor” means a mechanical apparatus that cempresses materials together with the Container
that holds the compressed materials or the Container that holds the comprassed ‘materiais if it is
detached from the mechanical compaction apparatus, Compactors include two (2} to eight (8} cubic
yard Bin Compactors serviced by front-end loader Colflection Vehicles and ten {10) 1o fifty {50) cubic vard
Drop Box Cornpaciors serviced by rofl-off Collection Vehicles.

“Construction and Dernolition Debris (C&D)" Inciudes discarded building materials, packaging, debris,
and rubble resulting from construction, alteraticn, remodeling, repair or demolition operations on any
pavements, excavation projects, houses, Commercial buildings, or other structures, excluding Excluded
Waste.

"Consumer Price Index {CP1)” shall mean the All Urban Consumers Index {CPI-U} compiled and published
by the BLS, using the following parameters:

¢ Area —San Francisco-Oakland-San Jose, CA
s ltem - All ltems
o  Base Period ~ Current 1982-84=100
» Not seasonally adjusted
»  Periodicity - Bi-Manthly
s  Series ldentification Number — CUURA4225A0
“Container(s}” mean Bins, Carts, Compactors, and Drop Boxes or other storage units that are intended

to be serviced by a Collection vehicle.

“Contractor” means Bay View Refuse and Recycling Service, Inc., a California corporation. Contractor
organized and operating under the laws of the State and its officers, directors, employees, agents,
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companles, related-parties, affifiates, subsidiaries, and Subcontractors. As of the Agreement Date, the
Lewis Figone Revocabla Trust 2014 owns 100% of the company stock,

"County" means the County of Contra Costa, California, a political subdivision of the State, acting
through iis Board of Supervisors.

“Curb” or "Curbside” {or any variation thereof) means the locaticn of a Coliaction Container for pick-up,
where such Container is placed on the public or private street or alley against the face of the Curh, or
where no Curb exists, Container is placed not more than five {5) feet from the outside edge of the street
or alley nearest the property’s entrance.

“Customer" means Person who subscribes for service with Contractor for Coliection of Solid Waste,
Recyclable Materials, and/or Crganic Materials pursuant to this Agreement and applicable ordinances of
tha County, including the County’s mandatory subscription ordinance.

“Customer Type” moans the Customer's sector category including, but not limited to, Residential,
Commercial and District Facilities,

“Designated Callection Location™ refers to the locatlon, at each Collection Premises where Containers
of Solid Waste, Recyclable Materials, and Organic Materials are custornarily placed for Coflectian, alf in
accordance with Section 4.6 herein. '

“Dispose” or “Disposal” {or any variation therecf) means the final disposition of Solid Waste at a landfill
Dispasal site.

“District” refers to the Kensington Pulice Protection and Community Services District, an authority
maintained by the unincorporated community of Kensiagton, California.

“District Board” refers to the Board of Diractors the Kensington Police Protection and Community
Services District,

"District General Managar" means the District General Manager or their designated representative who
is responsible for the adminlstrative management of this Agreement.

“District Fees” shall mean those fees described in Article 8 of this Agreement excluding fees dua to the
County.

“Drop Box” means an open-top Container with a capacity of ten (10) to fifty (50} cubic yards that is
serviced hy a roll-off Collection Vehicle.

"Electronic Waste (E-Wasta)” means discarded elactronic equipment including, but not fimitad to,
televisions, computer monltors, central processing units {CPUs), laptop computers, computer
peripherals {including external hard drives, keyhoards, scanners, and mice), printers, copiers, facsimile
machines, radics, sterecs, sterec speakers, VCRs, DVDs, cameordars, microwaves, telepheonas, callujar

Cctober 23, 2014 Franchise Agreement, Exhibit A
Page A-4



EXHIBIT A
DEFINITIONS

telephones, and other electronic devices. Some E-Waste ar tomponents thereof may be Hazardous
Waste and thus require special ha ndling, Processing, er Disposal.

"Emergency Services” means Franchise Services, other than those specified under this grant of
Agreement, provided during or as a result of an emergency which threatens the public health or safety,
as determined by the District General Manager,

“Event of Default” means only the events deseribed in Saction 11.1.A.

“Excluded Waste” means Hazardous Waste, Infectious Waste, |J-Waste, E-Waste, volatile, corrosiva,
biomedical, infactious, hichazardous, and toxic substances or material, waste that Contractor
reasonably believes would, as a result of or upan Disposal, ba a violation of locai, State or Faderal law,
regulation cr ordinance, including land use restrictions of conditions, waste that cannot be Disposed of
in Class !t fandfills, waste that in Contractor's reasonable opinion would present a significant risk to
human heaith or the environment, cause a nuisance or otherwlse create or expose Contractor or the
District to potential Hability; but not including de minimis volumes or concentrations of waste of 3 type
and amount normally found in Residential Sclid Waste after implementation of programs far the safe
Collection, Recyciing, treatment, and Disposal of batteries and paint in compliance with Sectians 41500
and 41802 of the California Public Resources Code,

“Food Secraps" means those discarded materials that will decompose and/or putrefy including: (i) all
kitchan and tabte food waste; {if} animal or vegetable waste that is generated durlng or resuits from the.
storage, preparation, coaking or handling of faed stuffs; (i) discarded paper that is contaminated with
Food Scraps; (iv) frult waste, grain waste, dairy waste, meat, and fish waste; and, {v) non-Recyclable
paper-orcontaminated paper. Food Scraps are a subset of Organic Materals.

“Franchise” means the right granted by the District to Contractor to provide Solid Waste, Recyclable
Materials, and Organic Materfals Collection and Transport services within the Franchise Area in
accordance with tha terms and conditions of this Agreement,

“Franchise Area” means the geographic area generally known ag the unincorporated community of
Kensington in tha western portion of the County described in Exhibit E to this Agreement, Exhibit £ may
be amended from time to time to refect changes of boundaries of the Franchise Area in such a manner
as to identify each alteration to the Franchise Area and the effective date thereof.

“Franchise Fee” means the fees paid by Contractor to the District for the privilege to hold the rights
granted by this Agreement.

“Franchise Services" means all of the duties and obligations of the Contractor heraunder.

"Generator” means any person that generates, produces, or discards sofid Waste, Recyclable Materials,
and Organic Materials,
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"Governmental Body" means any federal, state, county, city, district, or regional legislative, executive,
judicial or other governmental board, agency, autharity, commission, administration, court or other
body, ar any officer thereof acting within the scope of his or her authority.

"Gavernment_al Fee” shall mean any fee or surcharge Imposed by a governmentat entity other than the
District including without limitation the State, County, or Local Enforcement Agency. Governmental
Fees are a component of the Tipping Fee.

"Green Waste” means grass, lawn clippings, shrubs, plants, weeds, small branches and other forms of
organic materials generated from landscapes or gardens, separated from other Solid Waste, Green
Waste is a subset of Organic Materials,

“Gross Receipts” shail mean total cash receipts collacted from Customers by the Contractor for the
pravision of services pursuant to this Agreement, without any deductions. Gross Receipts do not includa
revenues from the sale of Recyclable Materials,

"Hazardous Waste" means:

A Any waste which by reason of its quality, concentration, compasition, or physical, chemical, or
infectious characteristics rmay do either of the following: cause, or significantly contribute to, an
increase in mortality or an increase in serious irreversible, or incapacitating reversible, illress, or
pose a substantial threat or potential hazard to human health or the environment when
improperly treated, stored, transported, or disposed of, or otherwise mismanaged, or ary waste
which is defined or regulated as a Hazardous Waste, toxic substance, hazardous chemical
substance or mixture, or asbestos under Applicable Law, as amended from time to time, Including,
but nat limited to:

1. The Resource Conservation and Recovery Act and the regulations contained in 40 CFR Parts
260-281.

2. The Toxic Substance Control Act (LS U.S.C. Section 2601 et sed.} and the regulations
contaired in 40 CFR Parts 761-766.

3. The California Health & Safety Code Section 25117 (west 1992 & Supp. 1998},
4. The California Public Resources Code Section 40141 (West 1996).

2. Future additional or substitute federal, state or local laws pertaining to the identification,
treatment, storage, or disposal of toxic substances or Mazardous Wastes.

B.  Radioactive materials which are source, special nuclear, or by-product material as defined by the
Atomic Energy Act of 1954 {42 U.5.C. Section 2011 et seq.} and the regulations contained in 10 CER
Part 40.
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"Household Hazardous Waste™ means waste materials determined by CalRecycle, the Department of
Toxic Substancas Control, the State Water Resources Control Board, or the Alr Rasources Board to be:

A. Ofa nature that they must be listed as hazardo us in State statutes and regulations;
B.  Toxic/ignitable/corrosive/ reactive; and,
C. Carcinogenic/mutagenic/teratogenic

which are discarded from Residential Premises as opposead to businesses. Househald Hazardous Waste
shall not include unzacceptable wasta,

“Infectious Waste” means biomedical waste generated at hospitals, public or private medical clinics,
dental offices, research laboratories, pharmaceutical Industries, blood banks, martuaries, veterinary
facifities and other similar establishments that are identified in Health and safety Code Section 25117.5
as may be amended from time to time,

"Insuranca Requirement” means any rule, regulation, code, or requirement issued by any fire insurance
rating bureau or anybody having similar functions or by any insurance company which has issued a
pelicy with respect to the Operating Assets or the Franchise Services.

"Legal Proceeding” means every action, suit, litigation, arbitration, administrative proceeding, and other
legal or equitable proceeding having a bearing upon this Agreemaent.

“line of Business” means any of the following services provided by the Contractor: Residential Salid
Waste, Residential Recyclable Materials, Residential Organic Materials, Commercial Solid Waste,
Commercial Recyclable Materials, and Commercial Organic Matetials.

“Liquid Waste" means watered or dewatered sewage or sludge,

“Liguidated Damages” means the amounts dye by Contractor for fallure to meet specific quantifiable
standards of performance as described in Saction 11.2.

"Medical Waste" means waste capable of producing an infection or pertaining to or characterized by
the presence of pathogens, including without limitation certain wastes generatad by medical
practitioners, hospitals, nursing homes, medica! testing fabs, mortuaries, taxidermists, veterinarians,
veterinary hospitals and medical testing labs, and waste which includes animal wastes or parts from
slaughterhouses or rendering plants.

“Multiple-Unit Dwelling” means any building in the District, other than a Singie-Unit Dweiling, lawfully
occupied for human shelter.

“Multi-Famity” means any Multiple-Unit Dwelling with five or more dwelling units and/or refers to
programs serving the Customers living in such properties,
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"Operating Assets" means all real and personal property of all kind, which Is owned, leased, managed,
or operated by or under contract to the Contractor for providing the Franchise Services, including
without limitation the Containers, Vehicles, Transfer stations, maintenance and storage facilities,
administrative facilities, and other equipment, machinery, parts, sunplies and tools,

“Organic Materials” means any combination of Food Scraps and Green Waste,

"Owner" means the person holding the tegal title or having a right to pessession of the real property
constituting the Collection Premises to which Solid Waste, Recyclable Materials, or Organic Materials
Collection service is provided or required to be provided hereunder.,

“Party or Parties” refers to the District and Contractor, individually or together,

“Persan{s)’ means any individual, firm, association, organization, partnership, corporation, tryst, joint
venture, or public entity.

“Premises” means any fand or building in the District where Solid Waste, Recyclable Materials, and
Organic Materials are generated or accumulated,

"Process" or "Processing” means to prepare, treat, Recycle, or convert through some special method.

"Procassing Facility” means a permitted facliity in which materiais are sorted, separated, or otherwise
manipulated for the purposes of Recycling, reuse, or Composting.

“Rate” means the maximum amount, expressed as a doflar unit, approved by the District that the
Contractor may bill a Customer for providing Franchise Services under this Agreement. A Rate has been
established for each individual Service Level. The Rates approved by District are the maximum Rate that
Contractor may charge a Customer and Contractor may, in its sole discretion, charge any amount up to
and including the maximum Rate approved by the District.

“Rate Adjustment Factor” shall mean the amount, expressed as a percentage, by which each of the
operating, Disposal, Processing, and fee components of each Rate are adjusted. The Rate Adjustment
Factor for each component shail be calculated saparately.

"Recovered Materfals” means the products, excluding Residual Waste, produced by the Processing of
Recyclable Materials and Organlc Materials.

“Recyclable Materials” maans materials, by-products, or components of such materials that are set
aside, handled, or packaged for the purpose of being Recycled. Recyclable Materlals include glass,
paper, cardooard, wood, concrete, plastic, ferrous and non-ferrous metal, aluminum and any cther
materials that are capabie of being Recycled,

"Recycle,” "Recycled," or "Recycling” means the Process of collecting, sorting, cleansing, treating,
recohstituting, or otherwise Processing materials that are or would otherwise become Sofid Waste and
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returning them to the economic mainstream in the form of raw material for new, reused, or
reconstituted products which meet the quality standards necessary to be used in the marketplace,

“Residential” shall mean of, from, or pertaining to a Single-Unit Dwelling Premises or Multi-Unit
Dwelling Premises with four (4} or less units including Single-Family homes, apartments, condominiums,
tewnhouse complexes, mabile home parks, and cocperative apartments with four {4) or lass units,

“Rasidual Waste" means any material remaining after the Processing, by any means and to any extent
of Sclid Waste, Recyclable Meaterials, or Organic Materials,

“Routing and Collection System” means the Reuting and Collection system for Solid Waste, Recyclable
Matertals, and Organic Materials which is in effect as of the Agreement Date,

scrap dealer, or salvager and Recycled. Scrap Materials shall not include any materials which 1} are
commingled with Solid Waste, Recyclable Materials, or Organic Materials, or {2} are not commingled
with Solid Waste, Recyclabla Materials, or Organic Materials byt which are collected by any person
other than the Contractor as part of any transaction or arrangement Invelving Salid Waste, Recyclable
Materials, and Organic Materials irrespective of whether the Ganerator pays or receives consideration fn
connection with such transaction ar arrangement,

“Service Level” refers to the siza of a Customer’s Container and the frequency of Collection services
which form the basis for provision of and charges for service,

“Single-Streamn Recyclable Materials” means Recyclabie Materials Contractor Collects from Residentia|
and Commercial Customers including but not limited to- newspaper, cardboard, mixed color paper,
white paper, junk mail, magazines, telephone boaks, paper bags, cersal and food boxes, egg cartons,
plastic bottles and containers labeled #1-7, plastic milk centainers, plastic bags, detergent containers,
clear, brown, and green food and beverage container glass, cans of aluminum, steel, tin, food cans,
empty aerosol cans, ple tins or other materials having economic value contained within a load of
Recyclable Materials, and tay also include any other type of Recyclabie Material agreed on by the
Parties. Single-Stream Recyclable Materials shall include, at a minimum, Recyclable Materials specified

“Single-Unit Dwelling" means a dwelling designed for or occupied exclusively for human shelter by one
{1) family.

discard or rejection and which are normaily discarded by or collected from Residential Premises,
Commercial Premises, which ars acceptable at Class 1Nl landfills under Applicable Law, and which arg
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originally discarded by the first Generator thereof and have not been previously Processed, Solid Wasta
does net include Hazardous Waste, Medical Waste, Infectious Waste, Liquid Waste, acrap Materials,
Construction and Demolition Debtis, or self-hauled waste. Solid Waste includes enly those materials
which were originally discarded by the first Generator thereof, prior to any Processing at any Collection
Premises within the District.

"Special Circumstance” means a circumstance which, when oceurring, permits, but does not require the
Contractor or the District to seek an adjustment in the Rates for Service, and which then requires District
General Manager to review such application and make 3 recommendation to the District Board as to
whether the Rate should be adjusted up or down, or remain unchanged. The continuing need for any
and all previously-approved Special Circumstance Rate adjustments shal! be reviewed at the time of
each subsequent Rate adjustment.

"Special Service" means a levei of Collection service in excess of that offered by the Contractor as its
basic level of service, at an additicnal cost to the Customer and may include, but is not limiteg to,
additional Containers or more frequent Collections, "Special Service" does not mean the reasonable
accommodation of an individual with a disahility. The charge for any Spacial Service shall be reviewed by
the District General Manager,

"SRRE" means the County's Source Reduction and Recycling Element approved by CalRecycle, as the
element may be amended from time to time, all in accordance with AB 939 and regulations related
thereto, as they may be amendecd from time to time.,

“State™ mezans the State of California. .

"Subcontractor” means every person {other than employees of the Contractor) employed or engaged by
the Contractor or any perscn directly or indirectly in privity with the Contractor (including every
Subcontractor of whatever tier) for any portion of the Franchise Services, whether for the furnishing of
labor, materials, equipment, supplies, services, or otherwisa,

“Term” means the Term of this Agreement, Including extension periods if granted, as provided for in
Section 3.1.

“Tipping Fee” shalt mean the amount or Tipping Fee charged for each Ton or unit of material telivered
to an Approved Facility. The “current approved” Tipping Fees shall be the Tipping Fees in place on
January 1 immediately preceding the submission of tha Rate Application,

“Ton™ or “Tonnage” means a unit of measure for weight equivalent to two thousand (2,000) standard
pounds where each pound contains sixteen {16} aunces.

“Total Contractor’s Compensation” shall mean the total amount to be used as a basis for determining
the Rate Adjustment Factor. The Total Contractor's Compensation does not reflect or in any way
guarantee the Gross Receipts that are to be generated by Rates or ratalned by the Contractor,
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EXHIBIT A
DEFINITIONS

“Transfer” means the act of tra nsferring the materials Colfected by Contractor in their route vehicles
into larger vehicles for Transport to other facllities for the purpose of Recycling or Dispesing of such
materials.

“Transport” or “Transportation” {or any variation thereof) means the act of conveyance from one place
to another or state of being Transported.

“Uncontrollable Circumstance” means only one (1) or more of the fotlowing spacified acts, events, or
conditions, whether affacting the Operating Assets, an Approved Facility, the District, or the Contractor,
to the extent that it materially and adversely affects the ability of the Contractor to perform any
obligation under the Agreement {except for payment obligations), if such act, event or condition is
beyond the reasonable control, and is not also the result of the willful or negligent act, error, or
omission or failure to exercise reasonable diligance on the part of the Contractor, provided howsaver,
that the contesting in good faith or the failure in good faith to contest such action or Inaction shall not
ba eonstrued as willful or negiigent action or a lack of reasonable difigence of the Contractor;

A. An act of God (but not including reasonably anticipated weather conditions for the District),
hurricane, fandslide, lightning, earthguake, fire, explosion, flood, sabotage or similar oceurrence,’
acts of a public enemy, extortion, war, blockade or insurrection, riot or ¢ivi) disturbance,

B.  Achangein Law (as dafined herein),

C.  Preemption of materials or services by a Governmental Body in connection with 3 public
emergency or any condemnation or other taking by eminent domain of any portion of the
Operating Assets,

D, The first seven (7) days of a strike, work stoppage, cor other tabor dispute or disturbance octurring
with respect to any activity performed or to be performed by the Centractor or any of .the
Contractor's Subcontractors in connection with the Operating Assets or the Franchise Services,
provided the Contractor has implemented a contingency plan satisfactory to the District Gengral
Manager,

it is specifically understood that only the acts or conditions specified above shall constitute
Uncontrollable Circumstances. Without fimiting the generaiity of the faregoing, the Partles acknowledge
that none of the following acts or conditions shail constliute Uncontrollable Circumstances:

1. Ganeral economic conditions, interest or inflation rates, currency fluctuations or changes in the
cost or availability of fuel, commodities, supplies, or eq uipment;

2. Changes in the financial condition of the District, the Contractor, or any of its Affiliates, or any
Subcontractor affecting their ability to perform their obligations;

3. The consequences of errors, neglect, or omission by the Contractor, any of its Affiliates, or any
Stibcontractor of any tier in the performance of the Franchise Services;
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EXHIBIT A
DEFINITIONS

The failure of the Contractor to secure patents or licenses in connection with the technology
hecessary to perform its obligations hereunder:

Union work rules, requirements, or demands which have the effect of increasing the number of
employees employed in connection with the Operating Assets, or otherwise increase the cost to
the Contractor of operating and maintaining the Operating Assets or providing the Franchise
Services;

Any strikes, work stoppages, or other labor disputes or disturhances occurring with respect to any
activity performed or to be performed by the Cantractor ar any of the Contractor's Subcontractors
in connection with the Operating Assets or the Franchise Services and which last beyond seven (7)
days;

Any fallure of any Subcontractor to furnish lahor, materials, service, ar equipment for any reason;
Vehicle or equipment failure;

Any impact of prevailing wage law, customs, or practices on the Contractor's construction or
operating costs; or,

Any act, event, or cireumstance occu rring cutside of the United States.

"Univarsal Waste (U-Waste)” means all wastes as defined by Title 22, Subsections 66273.1 through
66273.9 of the California Code of Regulations. These include, but are nat limited to, batteries,
fluorescent light bulhs, mercury switches, and E-Waste.

“Vehicle" means any truck, rolling stock, or other Vehicle used by the Contractor in cennection with
Franchise Services,
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EXHIBITB
RATE ADJUSTMENT METHODOLOGY

Genaral

Subject to the terms herein, the Contractor shall he entitled to an annual adjustment of alf Rates.
Contractor shall submit its caiculation of a Rate adjustment to the District General Manager on or before
October 1 of each year, Contractor’s Rate talculations shall include 4 Proposed new Rate schedule, ai)
supporting calculations, and any other documentation or evidence determinad by the District Generaj
Manager to be reasonably necessary to ensure that the calculation of Rate adjustrments hag bean
performed in strict conformance to the requirements of this Exhibit B,

The District General Manager shall make 3 good faith effort to approve Rates by November 1 of each
year, and such Rates shall be effective on each subsequent lanuary 1. If Rates are not effective by
January 1 due to a delay caused solely by the District, District shail allow Contractor to retroactively hill
Custemers for the amount of the Rate increase for any period of sajd defay that is solely causeq by the
District. If Rates are not effective by January 1 as 2 result of Contractor's delay in submitting the Rate
cafculations in a complete and accurate form, then prior Rates remain in effect until such adjustment is

simple mathernatical formula based on a readity available price index, rather than conducting the rate
adjustments through review of actual changes in Contractor’s costs for providing service.

If the CPI is discontinued or revised during the Term by the BLS, such other government index or
tomputation with which it is replaced shall he used in order to obtain substantlally the same resuit as
would be obtained if said Index had not been discontinued or revisad.

Calculation Method
Contractor shall calcufate the adjustment to its Rates using the following methodology:

Step 1: Determine the Annual Percentage Change in the Cp), The Annual Percentage Change means the
percentage change in the CPi for August over the prior year as reported by the U.S. Bureay of Labor
Statistics. As of the Effective Date, tha percentage change in CP! shall ba obtained from U.S. Bureay of
Labor Statistics “Table 16. Consumer Price Index for All Urban Consumers {CPI-U): Selected areas, by
expenditure category and commedity and service-group” for San Francisco-Qakland-San Jose, CA. An
example of this table is provided herein, The Annual Percentage Change shall he rounded to the nearest
tenth percent {0.1%).
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EXHIBIT B
RATE ADJUSTMENT METH ODOLOGY
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EXHIBITB
RATE ADJUSTMENT METHODOLOGY

Step 2! Specify the Rate Adjustment Factor, which shall equal:

1. The Annual Percentage Change in CP| {determined in Step 1} if the Annual Percentage Change is
eqgual to or greater than 3.0% and equal to or bess than 5.0%; or

2. 3.0% if tha Annual Percentage Change in CPI s less than 3.0%; or,
3. 5.0% if the Annual Percentage Change in CPI is greater than 5.0%.

Step 3: Calculate the adjusted value for each Rate chargad under

thls Agreement, rounded to the
nearest cent, as follows:

Adjusted Rate = Then-current Rate x {1 + Rate Adjustment Factor) with the exception that the
20-gallon Rate shall equal the adjusted monthly 32-gailon Rate less $4.00

For example, assuming:

1. Then-current Rate fora 32-gallon can = 540.00
2. Rate Adjustment Factor = Annual Percentage Change in CPI = 3.54%,
3. Adjusted Rate for a 32-gallon ean = $40.00 x (1+0.0354} = $41.42
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EXHIBITC
APPROVED SUBCONTRACTORS

As of the Commencement Date of this Agreement, apgroved Subcontractars shall include the following
companies far provision of services specified herein:

(i) Republic Services, Inc. {or its affiliated entities} for provision of Transfer, Processing and Disposal
services at the following Approved Facilities:

a. Transfer services at the Golden Bear Waste Recycling Center located at the foot of Parr
Boulevard, Richmaond, CA (an Approved Transfer Facility);

b. Processing of Organic Materials at the compasting facility at the West Contra Costa
Sanitary Landfill {WCCSL} Organics Processing Facility located at the foot of Parr
Boulevard, Richmond, €A (an Approved Organics Materials Processing Facility):

C. Processing of Recyclables Materials at the West County Resource Recovery Facility
located at 107 Pittsburg Avenue, Richmond, CA or the Newby tsland Recycling Facility
(also known as BFj's Recyclery} located at 1801 Dixon tanding Road, San Jose, €A
{Approved Recyclahle Materials Processing Facilities}; and,

d. Disposal of Sofid Waste at Keller Canyon Landfilf located at 901 Balley Road, Pittshurg,
CA (an Approved Disposal Facility),

(i) Waste Connections, Inc. (or its affiliated entities} for provision of Disposal services at Potrero
Hilis Landfill located at 3675 Potrero Hills Road, Suisun City, CA (an Approved Disposal
Facility).
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EXHIBITD
REPORTING REQUIREMENTS

Records shall be maintained in forms and by methods that facilitate flexible use of data contained in
them to structure reports, as needed. Reports are intanded to compile recorded data into useful forms
of information that can be used 1o, among other things:

1. Determine and set Rates and evaluate the financial efficacy of operations.

2. Evaluate past and expected Progress towards achieving the Contractor's Diversion goals and
objectives.

3. Provide concise and comprehensive program information and metrics for use in fulfilling
reporting requirements under AB 939 and AB 344,

4. Determine needs for adjustment to programs,

5. Evaluate Customer service and complaints.

CERCLA Reporiing

District views its ability to defend itsalf against Comprehensive Environmental Response, Compansation
and Liability Act (CERCLA), and related litigation as a matter of great importance. For this reason, District
regards its ability to prove where Coliected Solid Waste is taken for Transfer or Disposal. Contractor shall
maintain records which can establish where Sclid Waste Collectad was Disposed. This provision shail
survive the expiration or earlier termination of this Agreement. Contractor shall maintain thage records
for a minimum of ten {10) years beyond expiration or earfier termination of the Agreement. Contractor
shall provide these records to the District (upon request or at the end of the record retentlon period) in
an organized and indexed manner rather than destroying or disposing of them.

Quarterly Report Content

Quarterly reports shall be presented by Contractor to show the following information for each month in
the reporied quarter and include a quarterly average. In addition, each quarterly report shall show the
past four (4) quartars average for data comparisen (the first three (3) quarters of the Agreement shajl
only include the available quarterly information). Contractor shali submit quarterly reports on the
fifteen day {15th) following the end of the calendar quarter {a.g., April 15 for the prior quarter),

1. Tonnags Report

A. Tonnage delivered to each Approved Facllity by Customer Type, subtotaling and claarly
identifying those Tons that are Disposed and those that are Diverted,

B. Recyciable Matarials Tonnage Markated (by commodity and including average commodity valye
for each) and Processing Residue Tonnage Disposad,

C. Organic Materials Tonnage Marketed (by commodity and including average commeodity value
for each) and Processing Residue Tonnage Disposad.

October 23, 2014 Franchise Agreement, Exhibit O
Fage D-1



EXHIBITD
REPORTING REQUIREMENTS

2. Customer Report
A. Number of Customers by Customer Type.

B. Number of Containers at each Service Level by Customer Type and program., Summarizing the
total gallons of Container sarvice, cubic yards of Bin service, and pulls and cubic yards or Tons of
Drop Boex and Compactor service by Customer Type. Report should calculate the average
volume of service recaived per Single-Family Customer and Commercial Customer,

C. Participation level {i.e., the number of Residential Customars participating in the Recyciing ang
Qrganic Materials program) based on one sample week during each calendar quarter.

3. Custamer Servica Repory

A, Number of Customer calls listed separately by complaints and inquiries {(where Ingufries include
requests for Recycling Information, Rate information, etc.). For complaints, list the number of
calls separately by category (e.g., missed pickups, scheduled cleanups, biliing concerns, damage
claims, ete.),

B. Number of new service requests for each Customer Type and program.

C. Number of events of Discardad Materials being tagged for non-Collection summarized by the
reason for tagging {e.g., inclusion of nen-Recyclable materials, improper satout, Hazardous
Waste, ete.).

4. Education and Outreach Report. Identify what, if any, public education and outreach Contractor
performed.

5. Revenue Report

A. Provide a statement detailing Gross Receipts from all operations conducted or permitted
pursuant to this Agreement as required by Section 8.2,

B. Maintain a list of Custcmers that are forty five (45} or more calendar days past due and include
the following information for each delinquent account: name; service address; contact
information; number of days the account js delinguent; method(s) the Contractor has used to
attempt collection of the bad debt including date of such attempt(s); and, identification, if, angd
when the Contractor plans to or did stop service to a delinquent account,

Annual Report Content

The annual report shall be the fourth quarterly report plus the following additional information,

I, Summary Assessment

Provide a summary assessment of the programs performed under this Agreerment from Contractor's
perspective relative to the financial and physical status of the program. The physicat status assessment
shall reflect how well tie program is operating in terms of efficiency, economy, and effectiveness ip
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EXHIBITD
REPORTING REQUIREMENTS

meeting all the goals and ohjectives of this Agreement, particuiarly the Contractor’s diversion goals,
Provide recommendations and plans to improve, Highlight significant accomplishments and problems,

2. Vehicls Inventory

Provide a listing of all vehicles used in perfarming services under this Agreement including the license
plate number, VIN, make, mode!, model year, purchase date, engine overhaul/rebuild date (if
applicable), and miteage at December 31.

3. Recyclables and Organies Markets

Contractor shall include a listing of markets for Recoverad Materlals and the end use of thase materials.
This type of information is intended to heip the District gauge the sustainabllity of Recyeling markets and
the ultimate Disposal of all types of materials Collected.

4. Operational Statlstics and Information

A, Number of routes per day by Customer Type and number of aperaiing hours per route
8.  Crow size per route
8. Personnal:
i.  Organizational chart.
ii. Job classifications and number of employees (e.g., administrative, Customer service
rapresentatives, drivers, supervisors, educational staff).
iti, Number of hours per job ciassification peryear

5. Financial Statement. An annual CPA-reviewed financial statemant prepared by an independent
certified public accountant (CPA), wha is not an employee of the Contractor or of an Affiliate, in
accordance with GAAP for the most-recently completed calendar period. Such report shall be
provided by March 30 of each year tommencing March 30, 2016,

6. Audit of Gross Recelpts and Franchise Fees. An annual CPA-audited financial statement of Gross
Receipts and Franchise Fees paid to the District prepared by an independent CPA, who is not an
employee of the Contractor or of an Affillate, for the most-recently completed calendar period, The
purpose of such report shall be to establish that services are being billed and Franchise Fees are
being pald in accordance with the Agreement, Such report shall be provided by March 30 of each
year commencing March 30, 2016.
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EXHIBITE
MAP OF DISTRICT FRANCHISE AREA
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Exhibit B

UNINCORPORATED COUNTY DIVERSION DATA REPORTING FORM

Service Provider:
Program Type:
Unincorporated Service Area;
Is the data taken from an annual report (Yes or No)?
Ifnot, which quarter of the year (e.g. 1,2,3 or 437
Year:

MATERIAL TYPES
ENTER TONNAGES (unless otherwise specified) BY MATERIAL TYPE
Abbreviations are shown in parenthesis

B PAPER [ HHW / EWASTE [

Corrugzated Cardboard (OCC): Used Qil - gallons:
Newsprini (ONP): - Oil Filters — each:
High grade (HG): — Antifreeze — gallons:
Mixed Paper (MP): - Auto Batteries - each:
Magazines (OMG): Latex Paint — cans:
TVs and Monitors (CRTs) — each o
B PLASTIC ) E-Waste - each: -
Polythylens Terepthalate #1 (PET) [ INERIS. CONSTRUCTION DEMOLITION, DIRT |
High Density Polyethylene #2 (HDPE) i
Polyvinyl Chloride #3 (PVC) —_— Mixed C and D (C and D):
Low Density Polyethylene #4 (LDPE) o Inerts (INRT):
Polypropylene #5 (PP): Asphalt (Asph) -
Polystyrene #6 (PS): — Concrete (Conc): B
Other (P-X): —— Dirt/Soil (Dirt);
r GLASS o OTHER MATERIALS ]
CA Redemption Value Cont. (CRV) S Beverage Containers (Bev Cont):
Non CRV Bottles and Jars (No CRV) —— Textiles (TX):
Other Glass (GLS): e TS/LF Salvage (Salvage): '
White Goods (WG): T
| METAL ] Reusables (REUSE):
Tires — each:
Aluminum Cans (UBC); — Commingled: T T
Tinned cans and ferrous {Fe): — Otker (OTHER): -
Other non-ferrous (N-Fe): e Residuals {Non-Diversicn): - T
Generic Metal (Mixed); -
| ORGANICS ]

Yard Waste (YW):

Food Waste (FW):

Wood Waste (WW):

Mixed Organic Waste (MOW):

Completed by
Phone No,
BE-Mail -  Date: Page  of




Instructions for completing diversion data forms:

The attached form has been designed to assist Contra Costa County in compiling information on diversion
programs in unincorporated areas of the County. The use of these forrms will aid County staff in tracking the
progress of individual waste diversion programs and unincorporated communities. The following instructions
have been written to assist you in accurate and efficient completion of these forms:

s Service Provider: Enter the name of your company or franchised service provider,

*  Program Type; Enter the program name (for example: curbside drop-off,
drop-off, greenwaste collection). Complete a separate form for
each program!

* Unincorporated Service Area: If possible, indicate the Unincorporated Service Area where the
materials came from (e.g. Crockett). If specific information is
unavailable, use a more general description to identify the location
or region (e.g. use West County to identify materials collected in
the western region of Contra Costa County). Complete a separate
form for each Unincorporated Area!

¢ On the next two lines, please indicate whether the data represents an eutire year or is a single quarter, If
data is for a single quarter, be sure to use a new form for each quarter of data.

» Enter the tonnages of each material type you handle. If you have a material type that does not appear on
the list, use one of the categories listed as listed as “other® to report materials, For paper grades not

listed, use either “mixed paper” or “high grade paper”, as appropriate.

*  Use the space provided under “notes” to make any special comments about the data presented in the
form,

» Atthe bottom of the page write your name, the name of your organization and phone number, the date;
and the current page and total number of pages being submitted.

If you have any questions or concerns regarding the completion of these forms, please call Marjorie
Koll or Deidra Dingman at (925) 674-7203.

Thank You For Your Assistance!




